United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD. 


Court of Appeals of the District of Columbia. 

APRIL TERM, 1925. 

No. 4342. 238 


FIDELITY STORAGE COMPANY, A CORPORATION, 

APPELLANT, 


V8. 


FRANK A. URICE AND NELLIE C. URICE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED JUNE 4, 1925. 


PRINTED JULY 3, 1925. 





Court of Appeals of the District of Columbia. 

APRIL TERM, 1925. 

No. 4342. 


FIDELITY STORAGE COMPANY, A CORPORATION, 

APPELLANT, 


FRANK A. URICE AND NELLIE C. PRICE, APPELLEES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original Print 


Caption . a 1 

Bill of complaint to vacate judgment. 1 1 

Exhibits to be attached to bill of complaint. 12 7 

Petition for temporary restraining order. 51 28 

Motion to dismiss. 53 29 

Affidavit in support of motion to dismiss. 55 30 

Answer to petition for temporary restraining order. 61 33 

Urice Exhibit No. 1. 60 37 

No. 2. 82 44 

No. 3. Ill 60 

Respondents’ Exhibit No. 4. 124 66 

Urice Affidavit Exhibit No. 5. 125 67 

Urice Exhibit No. 6. 126 68 

No. 7. 127 68 

No. 8. 128 60 

Order dismissing bill and rule; appeal noted. 130 70 

Assignments of error. 131 70 

Memorandum: Bond on appeal of plaintiff for $2,000.00 ap¬ 
proved and filed. 132 71 

Designation of record. 132 71 

Clerk’s certificate. 133 72 


Judd & Dctweiler (Inc.), Printers. Washington, D. C., June 15, 1925. 






















Court of Appeals of the District of Columbia. 


No. 4342. 

Fidelity Storage Company, a Corporation, Appellant, 

vs. 

Frank A. Urice et al. 

a Supreme Court of the District of Columbia 

Equity No. 43278. 

Fidelity Storage Company, a Corporation, Plaintiff, 

vs. 

Frank A. Urice and Nellie C. Urice, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had in the above entitled cause, to-wit: 

1 Bill of Complaint to Vacate Judgment 

Filed November 4, 1924. 

In the Supreme Court of the District of Columbia, Holding an Equity 

Court. 

Equity. No. 43278. 

Fidelity Storage Company, a Corporation, Plaintiff, 

vs. 

Frank A. Urice and Nellie C. Urice, Defendants. 

Now comes the plaintiff and respectfully represents to the Court 
as follows: 

1. That it is a corporation duly incorporated under the laws of the 
State of Virginia and doing business in the District of Columbia; 
and brings this suit in its own right to vacate and set aside the judg- 
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ments herein complained of as having been obtained by means of 
fraud, imposition and perjury on the part of the defendants and each 
of them practiced on the Municipal Court of the District of Columbia 
and a jury sitting in said court. 

2. The defendants and each of them are citizens of the United 
States resident in the District of Columbia and are sued in their own 


3. The defendant Frank A. I rice occupied a certain apartment in 
the Fontanet Courts, an apartment house situated at 14th and Fair¬ 
mont Streets in the City of Washington owned by plaintiff, the de¬ 


fendant Nellie C. Trice as wife of defendant Frank A. Trice and 


said Frank A. Trice occupying same in the year 1923 and at 
2 certain times in the vears 1922 and 1924 not material hereto. 

On the nth day of October, 1923, plaintiff learned for the first 
time the radiators in the living room, dining room and bed room of 
the apartment occupied by the defendants had been disconnected 
some time prior to that day and that while same were disconnected 
damage had been done to said apartment, the furniture therein and 
certain dresses and wearing apparel of the defendant Nellie C. Trice 
through the turning on of steam by plaintiff, its agents and servants 
in sjiid apartment house on said October 5, 1923, plaintiff hv reason 
of the cold weather then prevalent providing heating for the apart¬ 
ment house for the first time that autumn. Plaintiff at once inter¬ 


viewed the defendants as to the disconnecting of said radiators, which 
radiators have connected with them an ordinarv wheel valve such as 

%j 

in universal use for the purpose by which steam can be prevented 
from passing from the pipes conveying steam to the radiators. The 
defendant Frank A. Trice at first stated to the agent of plaintiff that 
the radiators had been disconnected by one Diggs (who had been in 
plaintiff’s employ as assistant to the janitor up to April 8, 1923, but 
was not then in its employ) and that they had been disconnected in 
May, 1923, whereupon plaintiff’s agent replied that could not be so 
as said agent had let Diggs go from its employ in March. There¬ 
upon the defendant, Frank A. Trice, apparently abandoned any con¬ 
tention that plaintiff, its agents or servants had disconnected the 
radiators and stated that he, Frank A. Trice, had disconnected the 


radiators to wax his floors. This admission was made in the 


3 presence of Harry S. Plager the agent of plaintiff and also of 
the janitor and telephone operator employed by plaintiff at 
the Fontanet apartment house. Plaintiff understood then and later 
the defendants had abandoned any contention plaintiff was liable 
because of an act of commission in disconnecting the radiators. 

4. Subsequently defendants to this action as plaintiffs by separate 
actions sued the plaintiff herein as defendant in the Municipal Court 
of the District of Columbia, the action of Frank A. Trice alleging 
the Fidelity Storage Company was indebted to him in the sum of 
one thousand dollars for damage to his furniture and the action of 


Nellie C. Trice alleging the Fidelity Storage Company was indebted 
to her in the sum of one thousand dollars for damage to her dresses 
and other clothing. The declaration and amended declaration filed 
in each case as required by the rules of the Municipal Court where 
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the amount claimed is in excess of five hundred dollars made no aver¬ 
ment. that the plaintiff, its agents or servants had disconnected the 
radiators or any of them but as plaintiff understood and had a 
right to understand from each of said declarations was based on an 
alleged omission on. the part of plaintiff, its agents and servants in 
failing to inspect the radiators before turning on steam in the apart¬ 
ment house and by such inspection ascertaining the disconnection of 
said radiators. The declaration in each case averred “that it then 
and there became the duty of the defendant to keep the heating plant 
and all the radiators, pipes and appliances connected therewith, in¬ 
cluding radiators and appliances in said apartment, No. 506 Fon- 
tanet Courts, in proper repair and properly connected up and 
4 to use reasonable care and precaution to provide against in¬ 
jury to plaintiff or his property,” and that “defendant failed 
to keep the said radiators, pipes and appliances in said apartment No. 
506 in proper repair and properly connected up” and while plaintiff 
was absent “negligently and without reasonable care as to the condi¬ 
tion of the radiators, pipes and appliances” turned steam into the 
apartment. 

5. The two actions bv the two defendants here, Frank A. Urice 
and Nellie C. Urice, were consolidated for trial and were in fact 
tried together before a jury in the Municipal Court. Plaintiff used 
due diligence to meet the issues presented by the pleadings and had 
present those persons necessary to meet any claim of a duty on its 
part to maintain the radiators in good condition and to inspect 
same before turning on of steam or that it was customary to inspect 
all radiators before turning on of steam or to give notice to tenants 


before steam was turned on and that it had failed in such duty and 
to its defense that Frank A. Urice had admitted he himself had 


disconnected the radiators. Plaintiff did not have present in court 
nor did it make an investigation to ascertain the whereabouts nor 


did it then know the whereabouts of the Higgs hereinbefore referred 


to nor of the other and successor assistants to the janitor who had 
been employed subsequent to Diggs and prior to or on October 5, 
10*23, for the reason that no allegation was made in the pleadings 
plaintiff its agents or servants had disconnected the radiators and 


the Urices had made no sueh contention except the brief abandoned 
assertion as to Diggs hereinbefore referred to and plaintiff was with¬ 
out knowledge of such a claim until the Urices surprised 
5 plaintiff by so testifying. 

6. On the trial of the consolidated causes a verdict was 


rendered against plaintiff in favor of Frank A. Urice in the sum of 
$600 and in favor of Nellie C. Urice in the sum of $400 and after 


a motion for a new trial was overruled judgment on the 7th day of 
duly, 1024. was entered on each of said verdicts against your present 
plaintiff the Fidelity Storage Company in said respective sums with 
costs. Plaintiff states that said judgments are inequitable and un¬ 
just and were obtained by means of surprise practiced on plaintiff, 
of imposition on the Municipal Court and jury and of false, fraudu¬ 
lent and perjured evidence given by each of the defendants to this 
bill, Frank A. and Nellie C. Urice, the former of whom among his 
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other avocations is a student of law. This false, fraudulent and 
perjured testimony plaintiff was unprepared to meet at the trial of 
said consolidated causes and has only a few days since been able 
fullv r to meet as the result of a persistent investigation of the details 
material to the case of the Urices as falsely sworn to by them but 
plaintiff now is able bv clear, strong and convincing evidence to 
prove to the satisfaction of the court that in many material cir¬ 
cumstances as testified to by them the evidence as testified to by 
Frank A. and Nellie C. Urice at the trial is false and perjured, and 
should in equity and justice cause the judgments aforesaid to be 
vacated, set aside and for naught held. 

7. Plaintiff states that among the material but false circumstances 
or statements made at the trial aforesaid by Frank A. or Nellie C. 
Urice were the following: 

Frank A. Urice testified that in May, 1923 he requested 
6 and the assistant janitor of the Fontanet, one Diggs, did 
wax the living room for him and when he returned home 
that afternoon he found the radiators in the dining room and in 
the living room disconnected and that thev remained disconnected 
until October oth. That the latter part of July or first of August a 
man known as Slim about the apartment house and who did janitor 
work had disconnected and left disconnected the two radiators in 
the bed room while waxing the floor for Urice in the absence of Mr9. 
Urice and that no pay was given Slim therefor except that a few 
days afterwards Urice gave Slim 25 or 50 cents. 

Nellie C. Urice testified that in about May Diggs waxed the living 
room and bed room floors for her and at this time disconnected 
the radiators in the bed room and left sa\'ing he would come back 
and finish the work but never did and the radiators remained dis¬ 
connected until the accident. 

Frank Urice testified he did not know that the steam could be 
turned off in the radiators by means of the wheel valve connected 
with the steam pipe just before it enters the radiator, that he never 
used it to reduce the heat in the room but always opened the windows 
or the doors. 


Helen Ohalfant. a tenant in the Fontanet. having testified as wit¬ 
ness for the Fidelity Storage Company that about 3 o’clock on Oc¬ 
tober 5. 1923, she met Frank and Nellie Urice going out of the 
Fontanet (they’ returning at 5 and finding the steam filling the 
apartment and ruining walls, furniture and clothing) and spoke 
to them of how nleased she was that the heat had just been turned 
on to which Mrs. I rice bad replied thev did not feel the 


• cold as their apartment was bright and sunny and continued 
on out. the present defendant Nellie Urice as plaintiff below 
testified that she did not know Mi’s. Ohalfant except only slightly, 
had not spoken to her since September. 1922. and would not have 
talked to her because forbidden so to do by Mr. Urice and did not 
talk to her the day of the accident. 

Nellie C. I rice testified that the latter part of Septemlier, 1923. 
it was cold, terribly cold, and she had wanted heat and had stayed 
in her apartment several days because of a promise from the janitor 
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and also the telephone operator that a man would be sent up to 
connect up the radiators and that steam would be turned on hut 
no one had come to connect up the radiators. Frank Trice testified 
to similar unfulfilled promises. 

Nellie Trice testified when examined as to her clothing that she 
had had seven dresses, requiring two fittings each, made by a dress¬ 
maker whose name was either Bowen or Brown and who lived on 
Euclid Street between 13th and 14th but whose number or more 
definite description she did not know. 

Plaintiff the Fidelity Storage Company states that each and all 
of the foregoing material circumstances as testified to by — are 
false, fraudulent and perjured and it is able so to prove as a result 
of investigation of same and avers that its inability to prove same 
at the time of trial was not due to any lack of diligence on its 
part and was not due to its negligence nor lack of reasonable fore¬ 
sight but that it did by its janitor and telephone operator adduce 
evidence denying any knowledge radiators were disconnected or 
any promises to connect them up before turning on steam. 

(S 3. Plantiff with its motion for new trial submitted the 

official report of the Weather Bureau showing that the tes¬ 
timony that the weather the latter part of September, 1923 was 
cold, terribly cold, was untrue, said Weather Bureau report show¬ 
ing the latter part of September, 1923, to have been more than 
normally warm from September 21th to 30th. inclusive. 

9. Subsequent to denial of the motion for new trial and hurriedly 
inasmuch as same had to be filed during the July term and the 
Municipal Court trial judge was about to leave the Citv on her 
vacation the Fidelity Storage Company on July 14th. 1921. filed a 
motion to vacate the judgments on the ground same were fraudu¬ 
lently obtained and accompanied same bv a brief affidavit from 
Bernard Diggs, whose whereabouts were located, denying he had 
ever waxed the floors or disconnected the radiators jn the Trice 
apartment; an affidavit by Mrs. Brown living on Euclid Street 
that she was a dressmaker for a number of tenants in the Fontanel 
but never had worked for and did not know Mrs. Trice and by it = 
agent, Harry Plager. that he had investigated the entire block 
bounded by 13th and 14th and Euclid and Fairmont and that 
there was no dressmaker at work there named Bowen or Brown 
except the above Mrs. Brown and bv several tenants in the Fontanel 
that Mrs. Trice knew Mrs. Chalfante well and by one of them that 
at the time of the trial Mrs. Trice had a cake pan she had borrowed 
of Mrs. Chalfante and which she returned after the trial. Also an 
affidavit by one Graner that he was known as Skinny and was a 
plumber in employ of the Fidelity Storage Company but 
ft never had worked for the Trices on their floors or radiators 
and was not called Slim. 

Counter affidavits were filed in behalf of the Urices alleging Diggs 
had said to a colored woman named Randall that his affidavit was 
false and had been made to keep the janitor from going to jail 
(copies of which affidavit of Diggs and of Mrs. Randall are attached 
hereto marked Exhibit Diggs A1 and prayed to be read as part 
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hereof as though incorporated herein.) By Mrs. Urice that she was 

confused as to the dressmaker and had had a dress made bv a woman 

•/ 

named Madame Bruun living on Chapin Street between 14th and 
loth who had since married and moved to Ohio (present name and 
address not given). Copies of these affidavits are filed herewith and 
made part hereof as though incorporated herein. 

9. The motion to vacate made in the Municipal Court was over¬ 
ruled September 20, 1024 and an application for writ of error denied 
by a judge of the Court of Appeals. Plaintiff knowing the testimony 
aforesaid was false continued its investigation and after some time 
has within the last few davs onlv been able to locate a former colored 

i « 

assistant to the janitor who was in its employ in August. 1923, hut 
is now engaged in other employment. Plaintiff submits herewith 
an affidavit stating that said person, ITysses Grant Wallace did wax 
a floor for Frank Price about August. 1923, but did not disconnect 
the radiators, that Price stated he would do the waxing about the 
radiators and in the other rooms himself and paid Wallace by giving 
him an old suit of clothes and a dollar a few davs afterward and 
that Price called Wallace Slim though no one else did so. 

10 Until then plaintiff had believed “Slim” was an absolute 
invention of Price. Also affidavits showing by others that 

Diggs was not working in the Fontanet after April 8, 1923, but 
worked for about two weeks thereafter in April on some stores build¬ 
ing on the 14th Street front of the Fontanet and then went to 
Maryland in May on a month’s visit to his grandparents near Lay- 
tonsville, Md.. and denying the Randall affidavits to be truthful. 
Also affidavits obtained and obtainable onlv within a few davs that 

ft/ ft' 

Price had tools in his Fontanet apartment, was of a mechanical turn 
and made and assembled complicated radio sets and knew as to parts 
of radiators and additional affidavits as to close personal intimacy 
between Mrs. Price and Mrs. Chalfante. These affidavits are all 
filed herewith and marked Plaintiff’s Exhibit Fidelity Storage A1 
and are prayed to be read as part hereof as though incorporated 
herein. That Price had admitted disconnecting the radiators the 
night of the accident was testified to at the trial by plaintiff’s agent, 
its janitor and its telephone operator and denied by the Prices. 

10. Plaintiff states that the term having elapsed the additional 
affidavits cannot be filed in the Municipal Court or made the basis 
of a motion therein, that it has acted with diligence in pursuit of 
the fraud perpetrated on it and the Court, that the defendants hereto 
have docketed their judgments fraudulently obtained on the rec¬ 
ords of this Court and will cause execution to issue thereon unless 
staved bv this Court. 

Wherefore, the premises considered, plaintiff being remediless at 
law and except as relief may be afforded by this Court re- 

11 sped fully pray: 

First. That the writ of subpoena issue to Frank A. Price 
and Nellie C. Price commanding them to appear in this Court by a 
day certain and answer the exigencies of the bill of complaint. 
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Second. That the defendants Frank A. and Nellie C. Urice be en¬ 
joined pending the trial of this cause and perpetually thereafter 
from issuing a writ of execution or taking any further or other 
proceedings with respect to the judgment obtained by each of them 
against plaintiff. 

Third. That the judgment obtained by the defendant Frank A. 
Trice and Nellie C. Urice be vacated, set aside and for naught held 
and such full her orders may be — the Court as may be conformable 
to law. 


And for such other and further relief as to the Court may seem 
meet and proper. 

FIDELITY STORAGE COMPANY, 
By DAVID B. KARRICK, 

Vice-President. 

C. H. MERILLAT, 

S., r 

Attorney for Plaintiff. 


Distric t of Columbia, ss: 

David B. Karrick, being first duly sworn, deposes and says: That 
he is the Vice-President of the Fidelity Storage Company and en¬ 
titled to act in its behalf in the foregoing matter and execute this 
affidavit. That he has read the bill of complaint foregoing by him 
subscribed and knows the contents thereof; that the matters 
12 and things therein stated of his own personal knowledge are 
true and those stated upon information and belief he believes 
to be true. 

DAVID B. KARRICK. 


Subscribed and sworn to before me this 4th day of November, 
1924. 

[notarial seal.] GRACE SHROPSHIRE, 

Notary Public, D. C. 

Exhibits to be Attached to Bill of Complaint. 


Filed November 5, 1924. 

******* 

Exhibit Diggs A 1. 

(Copy.) 

Bernard Diggs of Washington, D. C., being first duly sworn ac¬ 
cording to law deposes and says that up until April, 1923, for some 
time past he had been assistant janitor at Fontanet Courts, 14th and 
Fairmont Street, N. W., Washington, D. C., and that in April, 
1923, he left his position in that Apartment House; 

That he is now janitor at the Hillcrest, 13th and Girard Streets, 
N. W., Washington, D. C.; * 
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That lie is no longer employed by the Fidelity Storage Company 
or James L. Karrick and has not l>een employed bv either since 
April. 1923; 

That he knows Mr. Frank Uriee and Mrs. Nellie Urice who were 
tenants in the Fontanet Courts during his employment there; 

13 That at no time during his employment as assistant jani¬ 
tor at Fontanet Court or thereafter has he disconnected any 

radiators in the apartment occupied by the said Urice for any pur¬ 
pose whatsoever. 

BERNARD DIGGS. 

Subscribed and sworn to before me this 12th dav of July, 1924. 

JAMES L. KARRICK, Jr., 

Notary Public, District of Columbia. 

Exhibit Diggs A 2. 

(Copy.) 

Personally appeared before me. a Notary Public in and for the 
District of Columbia, one Mrs. Anna Randall, residing in the Ar- 
gonne. 10th and Columbia Road, Washington, D. C., who after 
I eing duly sworn according to law, deposes and says of her own 
free will and accord: 

That she is personally acquainted with and has known Bernard 
Diggs for more than four years and knows that in the spring of 
1923 he was working at Fontanet Courts. 

That during July, 1924, Bernard Diggs made certain statements 
concerning the uncoupling of radiators in the Urices’ apartment in 
Fontanet Courts before he left the employ of the Fontanet Courts. 
That Diggs stated in her presence that he had recently signed an 
affidavit for the Fidelity Storage Company of Washington, 

14 D. C., against the Urices, and that the statements he made in 
that affidavit were false and fraudulent. 

That Diggs said if he had told the whole truth about the matter 
of uncoupling the radiators that Harrison, the janitor at Fontanet 
Courts, would be sent up and that he would swear to anything to 
keep Harrison out of jail. 

The statements made in this affidavit were made in my presence 
by the party named herein. Subscribed and sworn to and answered 
before me this 8th dav of September, 1924. 

HENRY R. LINFOTT, 

Notary Public, D. C. 

Commission expires April 10, 1927. 

ANNIE RANDALL. 

District of Columbia, ss: 

Bernard Diggs, being first duly sworn, deposes and says: That 
for soipe time prior and up until April 18, 1923, he had been assistant 
janitor at Fontanet Courts, 14th and Fairmont Streets, N. W., and 
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on April 18th, 1923, left the employ of the Fidelity Storage Com¬ 
pany. That he then, about the 1st of May, 1923, went home to 
Laytonsville, Maryland, to the home of his grandfather and grand¬ 
mother, Mr. Julian Diggs and Mrs. Isabelle Diggs, and remained 
with them duing the month of May, 1923. He returned to Wash¬ 
ington about the 1st of June and on the 2nd of June, 1923, went to 
work as janitor at the Hillcrest Apartment, 13th and Girard Streets, 
N. W. and worked there about six months. Affiant is now employed 
by Butcher and Williams, bricklaying contractors. 

15 That since affiant left the employ of the Fidelity Storage 

Company he returned to the Fontanet Courts only once, and 
that time spoke with Harrison, the janitor, and no one else. That 
he never made anv statement to Mrs. Anna Randall or to anyone 
else at any time regarding the uncoupling of radiators in the Urices’ 
apartment at the Fontanet Courts, and does not understand the 
reference to him as making such statements. That he never un¬ 
coupled any radiators for Urice or anybody else, nor has he ever done 
anything for Urice during the time the Fidelity Storage Company 
had charge of the Fontanet Courts. That he never stated to Mrs. 
Randall or in her presence that the affidavit he had made for the 
Fidelity Storage Company was false and fraudulent, and that said 
affidavit was, in fact true. Affiant never said to Mrs. Randall or to 
anyone else that if the whole truth were known about the uncoupling 
of the radiators Harrison would be sent to jail, and that he would 
swear to anything to keep Harrison out of jail, and affiant does not 
understand such a statement being made concerning him, because he 
knew nothing of the uncoupling of the radiators, did not know any¬ 
thing about Harrison’s connection with the matter and he never 
knew or believed that Harrison was in danger of going to jail. 

Affiant further says that lie never made any statements to Mrs. 
Anna Randall concerning Urice, Harrison or the coupling or un¬ 
coupling of the radiators in Uriee’s apartment at the Fontanet 
Courts, and that he, affiant, has never coupled or uncoupled 
IB radiators for anvbodv in the Fontanet Courts. 

BERNARD DIGGS. 


Subscribed and sworn to liefore me this 3rd dav of November, 
1924. 

[notarial seal.] GRACE SHROPSHIRE, 

Notary Public, D. C. 

County of-, 

State of Maryland, as: 

Julien Diggs, being first duly sworn, deposes and says that he is 
the grandfather of Bernard Diggs. Affiant lives near the town of 
Laytonsville, in Montgomery County, Maryland, and is the husband 
of Isabla Diggs. That they have a grandson, Bernard Diggs, who 
went to Washington where he worked at various occupations. That 
Bernard Diggs, affiant’s grandson, came home to Laytonsville about 
the first day of Mav/23, 192-, and remained at home for about one 

2—4342a 
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month. That affiant knows that Bernard Diggs was not working at 
the Fontanet Courts Apartment House in Washington at any time 
during this period but remained steadily with affiant, his parent. 

his 

JULIAN x DIGGS, 
mark. 


Subscribed and sworn to before me this 3 day of Nov. 19*24. 

SAM’L RIGGS, 

Judge of Police Court, Rockville, Md. 


17 County of-, 

State of Maryland, ss: 

Isabella Diggs, being first duly sworn, deposes and says that she 
is the grandmother of Bernard Diggs. Affiant lives near the town 
of Laytonsville, in Montgomery County, State of Maryland, and is 
a —. That she has a grandson, Bernard Diggs, who went to Wash¬ 
ington where he worked at various oeeupations. That Bernard 
Diggs, affiant’s grandson, came home to Laytonsville about the first 
day of May ’23 and remained at home for about one month. That 
affiant knows that Bernard Diggs was not working at the Fontanet 
Courts Apartment House in Washington at any time during this 
period but remained steadily with affiant, his parent. 

ISEBELL DIGGS. 

Subscribed and sworn to before me this 3 dav of Nov. 1924. 

SAM’L RIGGS, 

Judge of Police Court, Rockville, Md. 

18 Exhibit — Municipal Court, Being Affidavits and 

Counter-affidavits Filed in the Municipal Court, 
Except Diggs. 

Statement of George Graner. 

District of Columbia, ss: 

George Graner, being first duly sworn according to law, deposes 
and says that he had been employed as a plumber by the Real 
Estate Department of the Fidelity Storage Company for the past 
eight years; 

That he has at times adjusted and repaired radiators in apartments 
in Fontanet Court as well as other buildings operated by the Fidelity 
Storage Company; 

That a little over a month ago he was in the apartment in Fontanet 
Court occupied by Mr. Frank Urice and Mrs. Nellie Uriee for the 
purpose of fixing a water spigot; 

That he had never been in that apartment prior to that time for 
any purpose whatsoever; 

That he has never at any time waxed or rubbed floors in Fontanet 
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Court or in any of the buildings operated by the Fidelity Storage 
Company; 

That he is generally known at the offices of the Fidelity Stovage 
Company and to his fellow employees by the nickname of 
“Skinny”; 

That he has never been known as “Slim” and during the time 
that he has been employed by the Fidelity Storage Company there 
has been no one working for the Ileal Estate.Department of 
19 that Company in or about Fontanet Court or any other build¬ 
ing managed by the Company known as “Slim”. 

GEORGE GRANER. 

Sworn to and subscribed before me this 14th day of July, 1924. 

JAMES L. KARRICK, JR., 
Notary Public, D. C. 


Statement of Harry S. Player. 

District of Columbia, ss: 

Harry S. Plager, being first duly sworn according to law, de¬ 
poses and says that he is the Manager of the Real Estate Depart¬ 
ment of the Fidelity Storage Company, and has been so employed 
for several years past; 

That he has investigated and caused to be investigated the blocks 
of Fairmont and Euclid Streets between 13th and 14th Streets, 
N. W., and that he is informed and believes and avers upon in¬ 
formation and belief that there are no dressmakers in either of these 
blocks except the following: 

First, Mrs. Ivie S. Brown at 1357 Euclid Street, who has executed 
an affidavit hereto attached; second, Mrs. Mary F. Bowen, 1313 
Fairmont Street, who has not been a dressmaker for the past four 
years owing to lameness although she formerly engaged in this 
occupation, and who has never heard of or made any dresses 
20 for Mrs. Nellie Urice a resident of Fontanet Court. 

HARRY S. PLAGER. 

Sworn and subscribed to before me this 14th day of July, 1924. 

JAMES L. KARRICK, Jr., 

Notary Public, I). C. 

Statement of Mrs. J. A. Elmore. 

District of Columbia, ss: 

Mrs. J. A. Elmore, being first duly sworn according to law, de¬ 
poses and says that she is and has been for several years a resident 
of Fontanet Court, at 14th and Fairmont Streets, N. W., Wash¬ 
ington, D. C. 

That she is personally acquainted with Mr. Frank Urice and Mrs. 
Nellie Urice who are also residents in this building; 
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That on one occasion Mrs. Trice has asked her to help her in 
making some clothes by fitting some dresses on her (Mrs. Urice) 
but she has been unable to do this because of being kept busy by her 
child; 

That Mrs. Trice has stated to her that she makes all of her own 
clothes. 

DORIS C. ELMORE. 

Subscribed and sworn to before me this 14th day of July, 1924. 

JAMES L. KARR1CK, Jr., 

Notary Public , D. C. 

21 Statement of Mrs. Romney. 

I am and have been for several years a resident of Fontanet 
Court, 14th and Fairmont Streets, Washington, D. C.; I personally 
know Mr. Frank Trice and Mrs. Nellie Trice who also reside in 
this building for the past two years at least. 

Early in the spring of 1923, or possibly in February of that year, 
I fitted on Mrs. Nellie Trice a black velvet evening dress; Mrs. 
Urice was making this dress herself and came to my apartment and 
asked me to help her by fitting it on her. 

In May or .June of 1923 l met Mrs. Urice as she was coming 
from down town with a numl»er of parcels; she told me that she 
had purchased one silk underslip at JellefTs, and when I asked the 
price, said that she had paid between $3.00 and $7.00 for it; she 
also told me that she had bought at a sale, I think, at Lansburg, 
some flesh color radium silk with which she intended to make her¬ 
self some unde-clothes or nightgowns. 

She had also purchased some tan material with green stripes 
which she said she was going to cut up that very evening as soon 
as she got upstairs and would make it right up herself. 

Mrs. Urice has stated to me a number of times that she made all 
of her own clothes. 

1 know that Mrs. Urice knows Mr-. Chalfant and has known her 
for some time past; she borrowed Mrs. Chalfant’s cake pans some 
time ago, they were in her possession at the time of the recent 

22 trial of a suit against the Fidelity Storage Company, and 
were not returned to Mrs. Chalfant until July 4th, 1924. 

-- ROMNEY. 

Subscribed and sworn to before me this 14th dav of July, 1924. 

JAMES L. KARRICK, Jr^, 

Notary Public> D. C. 

Statement of Mrs. R. M. Hicks. 

I am and have been for several years a resident of Fontanet Court, 
14th and Fairmont Streets, Washington, D. C. I personally know 
Mrs. Nellie Urice and Mr. Frank Urice who are and have been for 
two years past residents of the same building. 
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At Mrs. Urice’s request about Christmas 1922 I fitted on her a 
brown dress, of duvetyne trimmed in some other material, and later 
in May, 1923, I fitted on her a gray dress of flat crepe; I did this 
both times at her request to help her in making these dresses. 

I know that Mrs. Urice makes all her own clothes, except for an 
occasional dress bought ready-made. 

I know that Mrs. Urice knows Mrs. Chalfant, another resident 
of Fontanet Court, she has known her for some time past and knew 
her at the time of a recent trial of a suit against the Fidelity Storage 
Company. 

Mrs. R. M. HICKS. 


23 Sworn to and subscribed to before me this 10th day of July, 

1924. 

JAMES L. KARRICK, Jr., 

Notary Public, D. C. 

Commission expires Nov. 4th, 1924. 


Statement of Mrs. I vie S. Broun. 


District of Columbia, ss: 

Ivie S. Brown, being first duly sworn, according to law, upon oath 

deposes and says: That she is the wife of George H. Brown, and that 

she resides at premises No. 1357 Euclid Street, Northwest, in the 

District of Columbia, where she has made her home since October, 

1917; that prior to October, 1917, she resided in Fontanet Courts, 

at the corner of Fourteenth and Fairmont Streets, Northwest; that 

she is a dressmaker and has from time to time done sewing for at 

least seven tenants of Fontanet Courts; that she is now doing sewing 

for about five tenants of Fontanet Courts; that she does not know 

of anv other dressmaker on Euclid Street between Thirteenth and 
%> 

Fourteenth Streets; that she does not know Frank A. Urice or Mrs. 
Frank A. Urice or Nellie C. Urice, and she has never done any sew¬ 
ing for Mrs. Urice. 

IVIE S. BROWN. 


Subscribed and sworn to before me this 14th day of July, 1924. 

JAMES L. KARRICK, Jr., 

Notary Public, I). C. 

24 Nellie C. Urice, of Fontanet Courts, Washington, D. C., 
after being duly sworn deposes and says: 

That during the recent suit of Urice vs. Fidelity Storage Com¬ 
pany was her — visit to a court of any kind, that it was her first time 
to see a court in session. 

That during the trial the defendant’s attorney was examining her 
concerning one henna and lace evening gown and then suddenly 
questioned her about one black chiffon velvet evening gown and 
thru excitement and interruption she became confused in her an¬ 
swers and could not remember where these gowns were made. That 
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she has made an investigation and upon information and recall to 
her memory now says that the henna and lace evening gown was 
made by a dressmaker in Grinned, Iowa. The henna satin was pur¬ 
chased in Grinned, Iowa, the lace was presented to her by a person 
living in Iowa and the dress was designed and made in Grinned, 
Iowa. 

That the chiffon velvet evening gown was made by a woman who 
styled herself Mme. Bruun, a Danish Modiste, who once lived on 
Chapin Street, between 14th and loth Streets. That she has since 
the trial attempted to locate this dressmaker and is informed that she 
recently married and moved to Ohio. 

That the brown dress mentioned by Mrs. R. M. Hicks in her affi¬ 
davit wherein she stated that she did help Mr*. Trice to fit and make 
a brown duvetyne dress, was a part of a coat suit made in 1921 by 
Lopitans, near Fairmont Street on 14th. That she did tear this suit 
down and tried her skill in making it over in 1922 hut failed and 

the second hand dress was never worn nor was it anv article 

%/ 

25 mentioned in the recent trial. 

That the green striped skirt material mentioned in Mrs. 
Edna Romney's affidavit was material which Mr. Trice bought for 
me in the late summer of 1923 which was listed at $7.50 in the dam¬ 
age suit and was made up by Mrs. Trice by the aid of some girl 
f riends. 

That she does at times make some articles of clothing, such as mak¬ 
ing over dresses, making some house dresses of gingham and voiles, 
that at times she does make collar and cuff sets for dresses for herself. 

That the fitting of the dress mentioned by Edna Romney was 
only a minor adjustment on a dress to be worn on a certain occasion. 
That the dress was already made but needed a little adjustment to 
make it to fit her that night. She does not remember the date of 
this kindness of Mrs. Romney. 

That she is not experienced in dressmaking and did not know how 
to sew or how to use a thimble when she was married on June 15, 
1921 and that she never used a sewing machine until the winter of 
1922. 

NELLIE C. URICE. 

Subscribed and sworn to before me this 5th day of August, 1924. 

CARL H. DONCH, 

Notary Public , D. C. 

Commission expires June 10, 1927. 

26 Frank A. Trice, of Washington, D. C., after being duly 
sworn according to law, deposes and says: 

That after making an investigation and seeking information con¬ 
cerning the henna and lace evening gown mentioned in the recent 
suit of Trice vs. Fidelity Storage Company that he has found that the 
materials used in this dress were not purchased in Washington, D. C., 
and that this dress was not in Mrs. Trice's possession when she left 
Washington for Grinnell, Iowa but that this dress was in her posses¬ 
sion after her return. This dress was not made in Washington, D. C. 
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That after making an investigation and refreshing his memory 
as to the faets concerning the black chiffon velvet evening dress 
mentioned in this same suit finds that this dress was made of black 
chiffon velvet (three yards) purchased in Washington, D. C., at 
Ten Dollars ($10.00) a yard. That this dress was designed and 
made by a Miss Bruun, who styled herself as Mme. Bruun, a Danish 
Modiste. That he paid Miss Bruun the sum of Thirty-five Dollars 
for the making of this dress for Mrs. Urice. That this sum included 
the cost of making, the rhinestone trimmings and the linings. 

That the Miss Bruun above mentioned did live for a time with 
other girls in an apartment in the Berkshire, on Chapin Street, just 
off 14th Street. Then later she lived on 16th Street, near You Street. 
That now he is informed by her former associates that she has re- 
cenfly married and now lives in Cincinnati, Ohio. 

FRANK A. URICE. 

27 Subscribed and sworn to before me this 6th day of August, 
1924. 

H. B. LINTON, 

Notary Public, I). C. 

Commission expires May, 1928. 

Nellie C. Urice and Frank A. Urice, after being duly sworn, 
deposes and says: 

That Mrs. R. M. Hicks on the night of September 8, 1924, stated 
in their presence that she was quite sorry that she had signed an 
affidavit before James L. Karrick, Jr., about July 10th, 1924, for 
the Fidelity Storage Co., against the Urices. That she did not fully 
realize the significance of her statements and that she did not know 
whether the dresses referred to by her in the affidavit were the ones 
in question in the lawsuit between the Urices and the Fidelity 
Storage Co. 

That Mrs. Hicks has said on various occasions that she did not 
mean to swear that Mrs. Urice made all her own clothes but meant to 
say that Mrs. Hicks knew that Mrs. Urice had made some of her own 
clothes. 

That Mrs. Hicks stated in their presence that she had seen in Mrs. 
Urice’s possession ready-made clothes. 

That Mrs. R. M. Hicks stated on September 8, 1924, in their 
presence, that she had made out a new affidavit setting forth her 
errors made in the affidavit of July 10, 1924, and had forwarded 
the said affidavit to her husband while she was in New York State 
some weeks ago and asked him to give this affidavit to Mr. 

28 Urice. She stated that this affidavit will show that she does 
not know that Mrs. Urice makes all her own clothes. 

That she (Mrs. Hicks) stated that she was instructed to sign the 
July 10, 1924 affidavit by her husband and that she did not realise 
the full meaning of or contents thereof. 

FRANK A. URICE. , 
NELLIE C. URICE. 
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Subscribed and sworn to before me this 9th day of Septe., 1924. 

HENRY R. UNFOOT, 

Notary Public, D. C. 

Commission expires Apr. 10, 1927. 

Mrs. Olive S. Chesnut, a resident of Ilyattsville, Mil., after being 
duly sworn, deposes and says: 

That she has known Frank A. Uriee for the past five years and has 
known his wife Nellie C. Uriee for more than three years. 

That she is married and has two grown daughters and that on 
numerous occasions and times Mrs. Uriee has been in her home dur¬ 
ing the period of acquaintance, and that she has been in the Uriee 
apartment in Washington, 1). C., several times. 

That she has seen in Mrs. Ur ice’s possession different articles of 
wearing apparel which she has reason to believe were ready-to-wear 
clothing or that could not have been made by Mrs. Uriee. 

That she has seen Mrs. Uriee attempting to sew and has 
29 helped and fitted some articles of clothing that she was mak¬ 
ing an effort to make and believes from her observations that 
it would be quite impossible for Mrs. Uriee to make all the clothes 
she wears. 

OLIVER SPOHR CHESTNUT. 


Subscribed and sworn to before me this 11th day of September, 
1924. 


Commission expires 11/30/27. 


GEORGE W. KREIS, 

Notary Public, D. C. 


Mrs. E. W. Wallick, of Washington, D. C., under oath deposes and 
says — is the wife of E. W. Wallick, Attorney at Law, with offices at 
1319 F Street, N. W., and that she has been personally acquainted 
with Nellie C. Uriee and Frank A. Uriee for the past three years. 

That she has visited the Urices in their apartment 506 Fontanet 
Courts at various times and that on various occasions has accom¬ 
panied Mrs. Uriee on shopping calls at different stores in the city 
(some stores visited were Jelleff’s, Garfinkle’s, Erlebacher’s, Wood¬ 
ward and Lothrop) and has seen Mrs. Uriee purchase different articles 
of wearing apparel ready made. 

That she has at many different times during her acquaintance with 
Mrs. Uriee seen her wardrobe and knows that all the clothing worn 
by Mrs. Uriee were not made by her. 

LALLA D. WALLICK. 


30 


Subscribed and sworn to before me this 29th day of July, 
1924. 


HOWARD F. BRESEE, 

Notary Public. 


Commission expires 5/9/26. 
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Lydia Hutchison, of Grinnell, Iowa, after being first duly sworn 
according to law, deposes and says that from personal knowledge, in¬ 
spection, investigation and information that she knows that Mrs. 
Frank A. Urice (Nellie C. Uriee) did have made in Grinnell, Iowa, 
by a public dressmaker and seamstress, one henna satin gown with 
black lace overdress. 

That Mrs. Urice did spend several weeks in Grinnell, Iowa, during 
the summer of 19*23 and while in the city bad occasion and oppor¬ 
tunity to inspect and see Mis. Urice’s wardrobe and that she had 
in her possession many articles of wearing apparel and has every 
reason to believe that Mrs. Urice s clothing was not all hand made; 
that knowing Mrs. Urice \s ability to sew it would have been impos¬ 
sible for her to make all the clothes she wears. 

LYDIA HUTCHISON. 

Subscribed and sworn to before me this 30th dav of July, 1924. 

F. P. MARVIN. 

31 Miss Lalla Herrscher, who is a resident of Washington, 
D. C., after being duly sworn, deposes and says: 

That she has known personally Mr. Frank A. Urice for more than 
four years, and has known intimately bis wife Mi's. Nellie C. Urice 
for more than three years. 

That she has been.in the employ of the U. S. Treasury for three 
years in the positions requiring much confidence and trustworthi¬ 
ness of her employers. 

That since knowing Mrs. Urice she has been in the Urices’ apart¬ 
ment in Fontanet Courts on various occasions and has seen Mrs. 
Price’s clothes many times, and that she has seen Mrs. Urice wear 
and have in her possession various dresses, coats, suits, silk under¬ 
times, and other wearing apparel which she knows Mrs. Urice did 
not and could not have made with her own hands. 

That she has seen in Mrs. price's possession clothing that bore the 
store marks of different merchants such as Jelleffs, Erlebachers and 
Franklin-Simons. 

That she has never seen in Mrs. Urice’s possession any under¬ 
clothing that was not made of silk, and in my opinion Mrs. Urice 
is considered a good dresser localise her clothes are worn well and of 
excellent quality. LALLA HERRSCHER. 

Subscribed and sworn to before me this 11th day of September, 
1924. GEORGE W. KREIS, 

Notary Public, D. C. 

Commission expires 11/30/27. 

32 Raymond Barnes, of Washington, D. C., after being duly 
sworn according to law, deposes and says: 

That he is now employed at 3624 Connecticut Avenue, Washing¬ 
ton, D. C., as janitor. 

3—4342a 
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That he was employed as janitor at Fontanet Courts, 14th and 
Fairmont Streets, Washington, D. C., over a period of time from 
1919 until the summer of 1922. 

That while so employed at Fontanet Courts that he had supervision 
as a servant over the heating plant of the said house and that it was 
his duty and a requirement that he attend the heating plant, repair 
radiators, adjust valves, and couplings of radiators in the different 
apartments, or see that such radiators were in proper condition for 
heating purposes. 

That he was instructed by the manager to always notify the ten¬ 
ants when the heat was being turned on each fall. 

That he did while employed by Fontanet Courts notify the tenants 
that heat was being turned on each year. 

That each fall before the heat was turned on that he was instructed 
and did examine the radiators in the different apartments. 

RAYMOND BARNES. 

Subscribed and sworn to before me this 31st dav of Julv, 1924. 

LAWRENCE U. MOORE. 

Notary Public, I). C. 

Commission expires 12/28/28. 

33 Before me, a Notary Public in and for the District of Co¬ 
lumbia, personally appeared before me Ernest Randall, a 

janitor at the Argonne, 16th and Columbia Road, Washington, 
D. C., who on the 30th day of July, 1924, of his own will and deed 
and act, after being duly sworn deposes and says that: 

He is now employed as janitor at the Argonne Apartment House, 
and has been so employed from May, 1923, to the present date. 

He was employed at the Fontanet Courts from 1921 to May, 1923, 
as janitor, assistant janitor and night man, over this period. 

Part of his duties were to tend the heating system of the house, to 
repair and adjust radiators, to see that all radiators in the apart¬ 
ments were in good condition to heat the apartments. 

Part of his duties were to inspect and prepare the radiators to 
receive the steam before the heat was turned on in the fall. 

Each year the janitors did go over the radiators in the apartments 
before the steam was turned on and that tenants were notified when 
the heat was to be turned on in the fall. 

He did notify tenants when steam was to be first turned on in the 
fall of each year because he was directed to do so by the management. 

To notify tenants when steam was first to be turned on in the fall 
and to inspect the radiators in the apartments were both considered 
to be duties of the janitor. 

34 In testimony wherof, I have hereunto set my hand and 
affixed my official seal at Washington, D. C., this 30th day of 

Julv, 1924. 

HENRY R. LINFOOT, 

Notary Public, 7). C. 

Commission expires April 10, 1927. 



FIDELITY STORAGE CO. VS. FRANK A. URICE ET AL. 19 


I have answered the al>ove statements of my own will and deed and 
swear they are true and correct. 


ERNEST RANDALL. 


Mrs. Nellie Urice, being the first duly sworn, deposes and says in 
answer to the affidavit of Miss Lillian Klopfer, of the Lillias Beauty 
Shop, 14th and Fairmont Street, Washington, D. C.: 


That she is familiar with the articles mentioned in the affidavit of 
Miss Klopfer and that none of the articles mentioned in the Klopfer 
affidavit or any part thereof were mentioned or sued for in the case 
of Urice vs. Fidelity Storage Company. 

That in the spring of 1924 Miss Klopfer asked your affiant if she 
had any second-hand clothes to sell. That your affiant informed her 
that she did have some, that most of her clothes had been ruined by 
steam and that she had some that were in Mr. Urice’s closet that had 
not been injured and that she would send them over. 

Accordingly, she sent over some clothes to Miss Klopfer to be sold. 

Mrs. Urice fixed a lmn]) sum on the entire lot of the clothes, 
35 as a lot, she desired to receive and anv over that amount was 

•7 

to be taken by Mis* Klopfer and the amount fixed for the lot 
bv Mrs. Urice, she does not now recall. That the amount which 
M rs. Ulricc was to receive in the event of sale was to be traded out by 
her in marcels in Miss Klopfer’s beauty shop. 

That the brown velour dress is the same dress originally made up 
as a coat suit by Lopitan and referred to in Mrs. R. M. Hick’s 
affidavit. No claim for this dress was made in (lie Urice suit. This 


velour, or duvetyne, dress was in a rag bag in Mr. Urice’s closet 
at the time of the steaming and was not injured, nor were any 
of Mr. Urice’s clothes in that closet injured, nor were any damages 
claimed for anv of Mr. Urice’s clothes. 


The blue serge dress was a plain serge, or twill, or tricotine, of 
coarse weave, which was in your affiant’s possession at the time of 
her marriage to Mr. Urice in 1921. This dress had gotten too small 
for your affiant and she did not wear it after her marriage. This 
also was in the rag hag in Mr. Urice’s closet and was not injured 
by steam. The serge dress for which damage is claimed in the 
Urice suit is a pleated serge and this latter dress was hanging in 
Mrs. Urice’s closet. 


The black and white jersey suit was in your affiant’s possession 
when she married. This also became too small. It consisted of a 


skirt, middy sweater and cap of jersey material. The dress and 
sweater were patterned in black and white stripes about one inch 
wide and alternating, and the cap was a black tam-o-shanter with 
a white pom-pom, and the band was in black and white stripes 
alternating. It was a woolen jersey article and was in a 
36 trunk in Mr. Urice’s closet, and was not injured, nor was any 
damage claimed in the pending suit for this article. 

The black cape mentioned by Miss Klopfer was made up after 
October 5, 1923, by Mr. and Mrs. Urice with the assistance of some 
of their friends, and this article was not in existence at the time 
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of the injury to Mrs. Trice’s clothing. The article was made from 
a piece of black cape material, a sort of velour, purchased by your 
affiant from a department store. The collar on this cape was 
made from an old hand-muff sent to Mrs. Trice by her mother 
late in October, 1923, that is to say, that this muff had been sent 
to your affiant after she had lost all the apparel which she could 
wear when her apartment was steamed. No claim was made for 
this cape in the Trice suit. The article claimed for in the Uriee 
suit was an evening wrap of Marvella cloth; the cape did not even 
resemble tbe Marvella evening wrap. The evening wrap had a 
Kit Fox collar. 

The bill of particulars filed in your affiant’s suit will show that 
none of the clothes mentioned in Miss Klopfer's affidavit were 
sued for by your affiant. 

The cape mentioned bv Mrs. Klopfer was made up by your affi¬ 
ant in late October. 19*23. because at that time all the clothes which 
she could wear had been destroyed by steam and she wore this 
cape until her husband was in a position to purchase a coat, which 
he did from Erlebachers. 

Miss Klopfer did not succeed in selling any of tbe articles taken 
to bor and returned the clothing to Mrs. Trice, and all these clothes 
were disposed of by your affiant, giving them away to her 
37 folks and to some of her chums. 


Mr. Trice's closet is across from tbe bathroom in the hall 


and nothing in his closet was injured by steam, the door of the 
closet having been elosed at the time of the accident. All the 


clothes mentioned in Miss Klopfer's affidavit were in Mr. Trice's 
closet at the time of the accident, as above set forth. No injury 
was claimed in the suit to anv of Mr. Trice's clothes. 


Replying to the affidavit filed by Mrs. Romney, your affiant says 
that there was only one cake pan borrowed from Mrs. Chalfant and 
that this pan was a very small angel-food cake pan of a type pur¬ 


chased in tbe Five and Ten Cent Stores; that this pan was borrowed 
in June, 19*23. for the purpose of baking a cake for the birthday of 
Mr. Trice, which occurs on tbe 4th of .Tune. 


This cake pan was received by your affiant on the following cir¬ 
cumstances: Your affiant was talking to Mrs. Ilicks on the porch 
of the apartment house in the presence of Mrs. Chalfant and she 
asked Mrs. Ilicks for a cake pan and Mrs. Ilicks said she did not 
have a small one. Mrs. Chalfant spoke up and said she would loan 
your affiant one. Your affiant responded that she did not care to 
borrow a cake pan from her and Mrs. Chalfant replied, saying, 
well, Mrs. Trice, if you can not find one I will send Bobbie up 
with one. Shortly thereafter Bobbie, the son of Mrs. Chalfant, 
brought the cake pan to the apartment. 

In the summer of 1923 when your affiant was getting ready to go 
to Iowa she laid the pan out and instructed her husband, Mr. Urice, 
to bring the pan to Mrs. Chalfant, and he neglected to do 
38 so. The pan returned to Mr. Chalfant on July 4, 1924, was 
not the same one which had been sent up by Mrs, Chalfant. 
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It was a duplicate which had been purchased by Mr. Urice at a 
Five and Ten Cent Store and used a few times bv your affiant. 

MRS. NELLIE URICE. 


Subscribed and sworn to before me this 17th day of September, 
1924. 


KATE P. JOHNSON, 

Notary Public. 


Frank A. Urice, after being first duly sworn according to law, de¬ 
poses and says in answer to the affidavit of Miss Lillian Klopfer, 
of the Lillias Reality Shop, 14th and Fairmont, Washington, D. C.: 

That late in the spring of 1924 that he carried the dresses and 
cape mentioned to the front door of the Lillias Beauty Shop for 
Mrs. Urice and knows what articles of wearing apparel were taken 
to the Miss Klopfer; that later he saw the same articles in the 
possession of Mrs. Urice. 

That he is familiar with the articles in question and swears that 
not one or any part of article offered to Miss Klopfer were articles 
mentioned in the Urice vs. Fidelity Storage Co. suit not in litiga¬ 
tion. 

That the brown velour dress is the same dress originally made up 
as a coat suit by Lopitan and referred to in Mrs. R. M. Hicks 
affidavit which has not been claimed in the mentioned litiga- 
39 tion nor does any record show that damage was claimed on 
this dress. This brown velour dress (or duvetyne) was 
in a rag bag in Mr. Urice’s closet at time of steaming and was not 
injured. 

The blue serge dress was a plain serge or twill of coarse weave 
which was in Mrs. Price's possession at time of her marriage to 
Mr. Urice. This was a small size dress which Mrs. Price did not 
wear after her marriage and was not the pleated serge dress for 
which damage was claimed. This was a discarded dress also in 
the rag bag with the brown velour dress and not injured by steam. 

The black and white jersey suit was in Mi’s. Urice’s possession 
when she married. It was small size dress of jersey material black 
and white stripes about one inch wide and alternating. ■ It con¬ 
sisted of skirt, middy-blouse sweater and cap. It was a woolen 
article and was in a trunk in Mr. Price’s closet at time of steam 
and was not injured, nor was any damage claimed in the suit now 
pending. Nowhere does this article appear in record. 

The black cape mentioned was a “made’’ article made up after 
October 5, 1923, the time of the steam, from a piece of black cape 
material (a sort of velour) purchased after the steam misfortune 
when every wearable article of clothing in Mrs. Price’s closet was 
ruined. The collar on this cape was made from an old Iland-mu.'f 
sent to Mrs. Price by her mother late in October, 1923. The 
article mentioned in damages was an evening wrap of Marvella 
Cloth. The cape did not even resemble the article for which we 
seek damages. The cape was only worn till Mr. Urice could pro¬ 
cure a coat for his wife from Erlebachers—perhaps the cape was 
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worn a dozen times and was made up by Mr. and Mrs. Urice 
40 with the help of some friends. 

Miss Klopfer did not sueeeed in selling any article taken to her 
and returned the clothing to Mrs. Urice. 

FRANK A. URICE. 

Subscribed and sworn to before me this 13th day of September, 
1924. 

GEORGE W. KREIS, 

Notary Public, I). C. 

Commission expires Nov. 30, 1927. 


Frank A. Urice, after being duly sworn according to law, de¬ 
poses and gays in answer to the affidavits of Kenneth Romney and 
Edna Romney concerning a conversation of September 10, 1924: 

That be did call at Mr. Romney's apartment on the evening of 
September 10, 1924 and talked to both Mr. and Mrs. Romney. 

That he showed to Mrs. Romney a copy of an affidavit signed 
bv her July 10, 1924, and asked her if she was positive that the 
statements about the Chalfants" cake pans was correct, to which 
she answered that she was not present when the cake pans were 
passed from Mrs. Chalfant to Mrs. Urice nor was she present when 
the pans were returned to Chalfant. That Mr. Urice did ask her 
to modify her affidavit only in this particular. 

That in asking Mrs. Romney to modify her affidavit concerning 
an item which she testified alout on hearsay information 
41 there was no thought in Mr. Urice’s mind except to save 
her possible embarrassment. 

That Mrs. Romney stated she would not sign another affidavit 
but would state in court that she bad never been in the Urice apart¬ 
ment and that she was not present when the alleged cake pan ex¬ 
changes took place. 

That he thought Mr. Romney friendly and did discuss the un¬ 
pleasantness of a lawsuit, but made no threats and expressed a de¬ 
sire that there be no ill feelings between either family even though 
rumors had come to Mr. Urice that the Romneys would get apart¬ 
ment 506 should the Urices leave the premises. Mr. Urice expressed 
his disbelief in the rumor and asked that all parties interested for¬ 
get about gossip that might come up later. 

FRANK A. URICE. 

Subscribed and sworn to before me this 13th day of September, 
1924. 


KATE P. JOHNSON, 

Notary Public, D. C. 
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Exhibit Fidelity Storage Company. 

District of Columbia, ss: 

Herbert L. Chalfant, being first duly sworn, deposes and says: 
That he is the husband of Helen Chalfant. That he has hereto¬ 
fore endeavored to avoid taking part in the controversy between 
the Fidelity Storage Company and Frank A. Urice and Nellie Urice 
and has heretofore declined to make any statement with 

42 respect to the matter hut has now decided to state what he 
knows concerning the case and to rescind his refusal here¬ 
tofore to make any statements with respect to the case. That he 
knows of his personal knowledge that Frank A. and Nellie Urice 
were for a long time intimate with and close friends of his wife. 
That the Urices frequently asked affiant and his wife to go with 
them to movies hut affiant declined. That Frank A. Urice was in 
the apartment of affiant two or three times and affiant was in the 
apartment of the Urices six or seven times. That Frank A. Urice 
frequently talked to affiant of his mechanical ability and par¬ 
ticularly of his ability to erect and install radio sets. That affiant, 
while in the apartment of Frank A. Urice observed that the dining 
room or room corresponding to the dining room of the Urices was 
not furnished for quite a period of time and that Frank A. Urice 
had this room equipped with tools and mechanical equipment and 
stated that he used the room and the tools and equipment for the 
purpose of building radio sets. That he stated to affiant that he 
would buy the plates, cut them out, would buy coils, assemble them 
and take the parts of radio sets and himself with the parts make 
complete sets which he sold, as said Urice stated for $140 a set. 
That said Urice stated he had sold Dr. Judd, a well known drug¬ 
gist near the Fontanet, a set. Affiant observed said Urice using 
these tools a number of times doing work with radio sets. That 
during the last Christmas holidays Frank A. Urice called affiant up 
and asked affiant to help him, Urice, put up a new antennae. That 
said Frank Urice stated that he was getting too much interference 

with his radio sets and he put up a new antennae, affiant 

43 helping him with it. That in the living room of the Urices 
there was a phonographic cabinet with the interior out of it 

and Frank A. Urice showed its interior to affiant and stated that he 
was rigging up in it a complete radio set. That affiant knows, from 
what he observed of Frank A. Urice, that Frank A. Urice is ac¬ 
quainted with mechanical matters and does know what a wheel 
valve on a radiator is for and the mode of operation of steam radia¬ 
tors. 

That after the trial of the case between the Urices and the Fidelity 
Storage Company affiant learned of what had been stated con¬ 
cerning Mrs. Chalfant and became indignant at it and himself 
went to the apartment of the Urices and when Urice came to the 
door affiant said to him he had come there for his cake pan and in¬ 
sisted upon it being returned. The cake pan which had cost fifty 
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cents and not five or ten cents. That the original cake pan was 
returned to the affiant, and not a different one as Urices testified. 
Affiant was home when the cake pan had been borrowed and says 
that the Urices had borrowed the cake pan, sending up to their 
apartment a negro girl named Catherine who worked on the elevator 
and to whom the cake pan was delivered at the request of the Urices 
and because they had requested it and not as a voluntary act on 
the part of affiant or his wife. 

H. L. CHALFANT. 


Subscribed and sworn to before me this 31st day of October, 1924. 
| notarial seal.) JAMES L. KARRICK, Jr., 


Notary Public, I). C. 


District ok Columbia, sh: 


Ulysses G. Wallace, being first duly sworn, deposes and says: That 
he is now living in the County of Washington and employed in labor¬ 
ing work, but in the summer of 1923 worked for three months as an 
assistant janitor at the Fontanet Courts. That while in the Fon- 
tanet Courts he knew Police Captain Doyle, of the 8th Precinct, Mrs. 
Stockdale, Mrs. Leverett and others in the apartment house, but 
never was called “Slim” bv any of the persons in the apartment 
house except Frank A. Urice, who called affiant “Slim”, but why 
affiant does not know. Affiant never fixed or disconnected or moved 
any radiators in the Urice apartment in the Fontanet. Affiant left 
the Fontanet in August of 1923. During the latter part of affiant’s 
stay in the Fontanet, affiant was asked by Frank Urice to wax one 
floor in his apartment for him and affiant at the request of Frank 
Urice did wax one floor in the apartment, a front room facing the 
allev. Affiant was onlv in the one room that he waxed and while 
affiant was waxing this floor Mr. Urice was polishing the furniture. 
Mr. Urice said that he was going to fix the other floors himself. Mr. 
Urice said he, Urice, was going to disconnect the radiators in the 
room aifiant waxed so that he could get behind the radiators and that 
he would do that work himself. Mr. Urice told affiant that he often 
disconnected the radiators and put them back. He did not ask affiant 
to do this work but talked like he, Urice, knew how to do it himself. 
Mr. Urice said that he was going to fix the other floors himself. He 
never asked me to do any more work than the one floor. Affiant 
did all he was asked to do by Frank Urice and Frank Urice 
45 told affiant he was satisfied with affiant’s work and paid 
affiant for doing the work by giving affiant a suit of clothes 
that Mr. Urice had worn and a one dollar bill. At the time affiant 
finished the work and was given the suit of clothes Frank Urice told 
affiant that he did not have then the $1.00 but gave it to affiant a 
few days afterwards. The suit of clothes given affiant consisted of 
a coat and a pair of pants. Affiant understood it was a two pants 
suit but that one pair of the pants Urice had worn out, but had on 
the time affiant was waxing the floor. 


ULYSSES G. WALLACE. 
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Subscril ed and sworn to before me this 25th day of October, 1924. 
[notarial seal.] MARIE EASBY-SMITH, 

Notary Public, D. C. 

District of Columbia, ss: 

John E. Gant, being first duly sworn, deposes and says: That he 
was foreman and timekeeper on the election of the stores at 14th 
and Fairmont Streets, N. W., and he had under his supervision the 
employment of Bernard Diggs. Bernard Diggs was employed on 
the 8th of April 1923 and left on the 18th day of April, 1923, being 
employed as a laborer. 

JOHN E. GANT. 

Subscribed and sworn to before me this 3rd day of Novem- 

46 ber, 1924. 

[notarial seal.] JAMES L. KARRICK, Jr., 

Notary Public, D. C. 

District of Columbia, ss: 

George Harris, being first duly sworn, deposes and says: That he 
was a laborer employed 1 y the Fidelity Storage Company on the 
erection of stores at 14th and Fairmont Streets, N. W. in April, 1923. 
That he knew Bernard Diggs, also a laborer employed on the same 
work, and that said Bernard Diggs came on the job the 8th day of 
April, 1923 and left on the 18th dav of April, 1923. 

GEO. HARRIS. 

Subscribed and sworn to before me this 3rd dav of November, 
1924. 

[notarial seal.] JAMES L. KARRICK, Jr., 

Notary Public, D. C. 

Affidavit of Kathrine Bell. 

Kathrine Bell, being first duly sworn according to law, deposes 
and says that she is and has been for about two years past an elevator 
operator at Fontanet Court, 14th and Fairmont Streets, N. W., Wash¬ 
ington, D. C. that during that time she has known Mrs. Nellie C. 
Urice and Mrs. Chalfont, occupants of said Fontanet Court, and has 
seen them together and heard them conversing many times 

47 in the elevator, and around the building that some time ago 
Mrs. Urice telephoned to her between seven and eight o’clock 

in the morning, and asked her to go to Mrs. Chalfont’s and borrow for 
her (Mrs. Urice) a cake pan, which affiant did and took the cake 
pan up to Mrs. Urice. 

KATHRINE BELL. 

Subscribed and sworn to before me this 1st day of November 1924. 
[notarial seal.] JAMES L. KARRICK, Jr., 

Notary Public, District of Columbia. 


4—4342a 
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Affidavit of Blanche II. Lanham. 

Blanche H. Lanham, being first duly sworn according to law, 
deposes and says, that she is a resident of Apartment 212 in Fontanet 
Court, 14th and Fairmont Streets, Washington, 1). C., that she has 
known Mrs. Chalfont and Mrs. Nellie C. Urice, also occupants of 
said building for about two years, and that she has frequently seen 
them together in conversation in the. lobby and on the front porch 
of the building. 

BLANCHE H. LANHAM. 

Subscribed and sworn to before me this 31st day of October 1924. 
[notarial seal. ] JAMES L. KAKRICK, Jr., 

Notary Public, District of Columbia. 

48 Affidavit of Clara E. Parlin. 

Clara E. Parlin, being first duly sworn according to law, deposes 
and says, that she is a resident of apartment 114 in Fontanet Court. 
14th and Fairmont Streets, Washington, I). C.. that she has known 
Mrs. Chalfont and Mrs. Nellie C. Price, also occupants of said build¬ 
ing for the past two years, and that she has frequently seen them 
together in conversation in the lobby and on the front porch of 
the building. 

CLARA E. PARLIN. 

Subscribed and sworn to before me this 31st day of October 1924. 
[notarial seal. | JAMES L. KARR1CK, Jr., 

Notary Public, District of Columbia. 

Affidavit of Ida M. Pierson. 

Ida M. Pierson, being first duly sworn according to law, deposes 
and says, that she is a resident of Apartment 411 in Fontanet Court, 
14th and Fairmont Streets, Washington, D. C., that she has known 
Mrs. Chalfont and Mrs. Nellie C. Price, also occupants of said build¬ 
ing for about two years, and that she has frequently seen them 
together in conversation in the lobby and on the front porch of the 
building. 

IDA M. PIERSON. 


49 Subscribed and sworn to before me this 31st day of Octo¬ 

ber 19^4 

[notarial seal.1 JAMES L. KARRICK, Jr., 

Notary Public, District of Columbia. 

District of Columbia, ss: 

Personally appeared before me, J. Addison Hicks, a Notary Public 
in and for the District of Columbia, William P. Boyer of the City 
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of Washington, D. C., and made oath in due form that he is ac¬ 
quainted with one Frank A. Urice of the City of Washington, D. C. 
and that he has sold said Frank A. Urice at varous times certain 
merchandise consisting of Radio apparatus, or fixtures, covering a 
period of several months. That affiant knows said Urice is pos¬ 
sessed of considerable mechanical knowledge and from his observa¬ 
tion of and talks with Urice said Urice has installed and is capable 
of installing radio sets; that the method of installation of radio 
sets is frequently by connecting ground wire to radiators. That 
the installation of radio sets calls for knowledge of mechanics. 
That affiant from his contact with said Urice knows said Urice to 
be a man far above the average intelligence, and understands the 
daily use of operating a steam radiator, in so far as turning same 
off or on by operating wheel at base of said radiator to cut off steam 
or to turn on steam in an apartment or dwelling or elsewhere. 

WM. P. BOYER, 

Affiant. 


50 Subscribed and sworn to before me this 30 dav of October, 

1924. 

[notarial seal. | J. ADDISON HICKS, 

Notary Public , I). C. 

District of Columbia, jw; 


Harry S. Plager, l>cing first duly sworn, deposes and says: That 
he is an agent of the Fidelity Storage Company charged especially 
with matters relating to rentals of apartments in the Fontanet Courts 
and other buildings owned or controlled by said Fidelity Storage 
Company. That he was present at the trial of the cases of Frank 
A. and Nellie C. Urice against the Fidelity Storage Company and 
heard the testimony. That subsequently to the trial he had charge 
of investigation of matters pertinent and material to the trial and 
knows of his own personal knowledge as a result of such inves¬ 
tigation that many of the matters pertinent and material to the 
cause testified to by Frank A. and Nellie C. Urice are false and 
could not but be known to them at the time of the trial. That 


affiant for a long time did not believe that any jierson known to the 
Prices or called by them “Slim" existed but that such person was 
a myth and an invention of the said Frank A. Urice. That affiant 


never had heard in the course of his employment of any person 
known as “Slim” working about the Fontanet Courts and on in¬ 


quiry of the various employees at the Fontanet Courts could not 
obtain from them any clue or information as to who, if any, person 
Urice could have had in mind when he used the name 
51 “Slim.” That affiant determined to ascertain, if possible, 
the location of all persons who had been working about the 
Fontanet Courts in the summer of 1923 and after very consider¬ 
able difficulty was able within the last ten days to ascertain the 
whereabouts of a former employee named Ulysses Grant Wallace. 
That said Wallace had changed his former occupation and his ad¬ 
dress, was living in the County of Washington and no longer in 
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any business connected with the care of apartment houses but was 
working as a laborer in a different line of employment. That affiant 
finally was able to get in communication with said Wallace and said 
Wallace freely consented to and did make an affidavit herewith 
submitted. 

HARRY S. PLAGER. 

Subscribed and sworn to before me this 4th dav of November, 
1924. 

[notarial seal.] GRACE SHROPSHIRE, 

Notary Public, D. C. 

Petition for Temporary Restraining Order. 

Filed November 6, 1924. 

******* 

Now comes the plaintiff in the above entitled cause bv its attorney 
and moves the Court upon the bill of complaint filed herein and 
the exhibits attached thereto to issue a temporary restraining order 
herein restraining the defendants and each of them from attempt¬ 
ing to execute or proceed under or with the judgments obtained by 
them and set forth in the bill of complaint. 

And for further reasons plaintiff states that the defend- 
52 ants and each of them are without anv means, as shown bv 
the testimony in said cause, of response to a judgment in 
favor of plaintiff in the event that execution should issue in the 
causes in which judgments have been entered and be collected from 
plaintiff and thereafter the Court should vacate and set aside said 
judgments. 

It appeared by evidence in the said causes in which the judgments 
were entered that the plaintiff was a government employee whose 
salary is not subject to process of law and that the furniture of the 
defendant. Frank A. I rice, was bought upon the installment plan 
and the clothing of the defendant, Nellie C. Urice, also was bought 
upon credit or the installment plan. 

The plaintiff would suffer irreparable and irremediable loss in 
the event the judgments should he satisfied and then by decree of 
court plaintiff should be found entitled to have said judgments 
vacated. 

Plaintiff tenders itself ready and willing to furnish such hond 
as to the Court may seem meet and proper for payment of the judg¬ 
ments referred to and any and all costs of these proceedings in the 
event it is unsuccessful in its suit to vacate and set aside said judg¬ 
ments. 

FIDELITY STORAGE COMPANY, 
By C. H. MERILLAT, 

Attorney for Plaintiff, Fidelity Storage Co. 
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To Michael M. Doyle, Esq., 

Attorney for Defendants, Frank A. and Nellie C. Urice: 

Please take notice that the foregoing motion for a temporary re¬ 
straining order will be called to the attention of the justice 
53 holding equity court (Mr. Justice Hitz) on Monday, No¬ 
vember 10th, at 10 A. M. or as soon thereafter as counsel 
may be heard. 

C. H. MERILLAT, 
Attorney for Plaintiff. 


Sendee of copy of foregoing motion acknowledged this 6th day 
of November, 1924. 


M. M. DOYLE, 

Attorney for Defendants, Frank A. and Nellie C. Urice. 


Motion to Dismiss. 

Filed December 17, 1924. 

******* 


Come now the defendants in the above entitled cause, bv their 
attorney, Michael M. Doyle, and move the Court to dismiss the Bill 
and for grounds thereof, say: 

1. There is no equity in the Bill. 

2. That the matters and things in said Bill complained of arc res 
ad judicata. 

3. That the matters and things complained of in the Bill of Com¬ 
plaint had already been complained of and heard by the Municipal 
Court on a motion to vacate the judgment previously entered in the 
consolidated cases of Frank A. Urice and Nellie C. Urice against 
the Fidelity Storage Company in the Municipal Court. Nos. A 1798 
and A 1799. and the Judge of the Municipal Court had overruled 
said motion to vacate and this Court cannot by way of a Bill in 

Equity Review that finding of the Municipal (’curt. 

54 4. That the matters and things complained of in said Bill 

of Complaint had been complained of in a petition for a 
Writ of Error in the Court of Appeals of the District of Columbia, 
entitled the Fidelity Storage Company vs. Frank A. Urice and Nellie 
C. Urice, Original No. — and the said Urices had filed an answer 
thereto and the said Court of Appeals, after consideration, denied the 
Writ of Error and the matters and things so passed upon by the 
said Court of Appeals cannot now be heard by the Supreme Court 
of the District of Columbia. 

5. That there is no unusual hardship on the Fidelity Storage Com¬ 
pany. 

M. M. DOYLE, 

J. G. GIBBS, 

Attorneys for the Defendants. 
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Chas. H. Merillat, Esq., 

Maryland Building. 

Washington, D. C. 

My Dear Mr. Merillat: 

Please take notice that the above motion will be set for hearing 
before Judge Hitz, sitting in Equity Court No. 2, on Friday, De¬ 
cember 10, 1024. at 10:00 A. M., or as soon thereafter as counsel 
can be heard. 

M. M. DOYLE, 

J. G. GIBBS, 

Attorneys for the Defendants. 

55 Affidavit in Support of Motion to Dismiss. 
******* 

District of Columbia, ss: 

Frank A. Trice, being first duly sworn, deposes and says that he 
is one of the defendants in the above entitled cause and the husband 
of Nellie C. Trice, the other defendant in this cause, and that he is 
thoroughly familiar with the entire case; that the Bill of Complaint 
filed in this cause is based upon the allegation that the judgments 
obtained in the Municipal Court in the eases of both these defendants 
against the Fidelity Storage Company was obtained by means of 
fraud, imposition and perjury practiced by both of these defendants 
on the Municipal Court of the District of Columbia and the jury 
sitting in said Court. 

Your affiant says that exactly the same grounds were urged in the 
Municipal Court when the Storage Company filed a motion to vacate 
the judgments of the Municipal Court entered in the Trice cases 
against the Storage Company and that in said motion, the said 
Storage Company averred, “that each judgment was obtained and 
procured bv fraud practiced upon the Court and jury trying said 
cause by means of false and fraudulent testimony given by each of 
the plaintiffs, Frank A. and Nellie C. Trice and which false testi¬ 
mony defendant had no reason to anticipate and no opportunity to 
make defense to and the falsity of which defendant has l>een able 
to prove only recently and since the judgment in the above entitled 
cause by an investigation of the several matters testified to and 
material and pertinent to the cause.” That in support of 

56 the petition, the Storage Company filed a number of affidavits 
and the Trices filed a number of affidavits in response thereto. 

These affidavits have also been filed as exhibits in this cause, accom¬ 
panying the plaintiff’s Bill of Complaint, with two exceptions, 
namelv the plaintiff did not file with its Bill of Complaint herein 
the affidavit of David B. Karrick and Lillies H. Klopfer, whose 
affidavits had been filed below by the Storage Company. These 

affidavits covered each and everv averment, which is set forth in the 

%/ 

Bill of Complaint filed herein. The matter was argued before the 
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Judge of die Municipal Court, who had heard the cause and had 
seen the witnesses, the argument taking practically the entire day. 
The Court took the matter under advisement and overruled the 
motion to vacate. 

Thereupon the Storage Company filed a petition for Writ of 
Error in the Court of Appeals and based its petition upon the 
alleged fraud and imposition and perjury of the Urices and also 
set out certain alleged error of the Court in refusing certain instruc¬ 
tions or prayers offered by the Storage Company to be presented to 
the jury. In said petition, the Storage Company set forth, “judg¬ 
ment was entered on the verdict. Petitioner investigated testimony 
given by the plaintiffs and moved to vacate the judgment for fraud 
and perjury. 

A writ of error is prayed to correct trial errors as to l>oth testimony 
and instructions and also the refusal to vacate the judgment on the 
showing made of false testimony on material matters.” The pe¬ 
tition also set forth in considerable detail the substance of 

57 the testimony and also set out in considerable detail, 
quotations in the form of questions and answers from the 

testimony and exactly the same points are alleged and covered 
in the said petition as are alleged and set forth in the Bill of Com¬ 
plaint filed herein. 

In paragraph 0 of said petition, the petitioner alleges, “on July 
14. 19*24, defendant filed a motion to vacate the judgments entered, 
with supporting affidavits. The basis of the motion shows that such 
judgment had been obtained by false and fraudulent testimony given 
bv each plaintiff, which false testimonv defendant had no reason 
to anticipate and no opportunity to make defense to and whose 
falsity had become known to the defendant only since judgment by 
an investigation of material parts of plaintiff’s testimony and set 
up that it had no knowledge until the trial plaintiffs claimed de¬ 
fendant or its servant had disconnected the radiators and understood 
the cause of plaintiffs’ damage by reason of the failure to inspect 
radiators before turning on steam.” The petition then sets out the 
substance of the affidavits, which had been filed in the Municipal 
Court in support of and in opposition of said motion to vacate in¬ 
cluding the affidavit of David B. Karrick and the affidavit of Lillias 
II Klopfer. 

In the assignment of errors accompanying the petition, the pe¬ 
titioner alleged in paragraph 4, the error, “the court erred on the 
showing made during the term of false statements made by plaintiffs 
in material matters as to which they could not be mistaken in not 
vacating the judgment and ordering a new trial.” 

In the brief, which accompanied the petition, it was 

58 argued that errors of law “were committed by the trial judge 
and she refused to reopen them when it was shown, and in 

essentials not denied but attempted to be confessed and avoided, that 
the plaintiffs had testified falsely as to at least four material matters 
that they could not be innocently mistaken about. It was not a case 
of testimony, by other witnesses, but by the benefiting plaintiffs 
themselves.” The entire brief, except one paragraph thereof, was 
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devoted to an argument of errors on the part of the Municipal 
Court in failing to grant the motion to vacate. 

The matters and things alleged in the Bill of Complaint are ex¬ 
actly the same as those alleged in the motion to vacate and in the 
petition for writ of error. The affidavits, which were filed with the 
Bill of Complaint and which were not before the Municipal Court 
or the Court of Appeals cover exactly the same points that were con¬ 
tested and considered in both the Municipal Court and the Court 
of Appeals. These affidavits will hereafter he called the new affidavits. 
The affidavit of Bernard Diggs, Julian Diggs and Isabella Diggs, 
John A. Gant and George Harris, all refer to the time of employ¬ 
ment of Bernard Diggs with the Fidelity Storage Company. This 
matter was heard and considered by the Municipal Court and the 
Court of Appeals. The affidavit of Herbert L. Chalfonte relates to 
the acquaintanceship of the Trices with his wife and also in regard 
to the borrowing of a cake pan from his wife and the affidavit of 
Katherine Bell relates to the same subject matter. The affidavits of 
Blanche Lanham, Clara E. Parlin and Ida M. Pierson, all of which 
are worded and phrased exactly the same, and sworn to before 
James L. Karrick, Jr., a Notary Public, the son of the Presi- 
59 dent of the Fidelity Storage Company, relate to the alleged 
acquaintanceship of Mrs. Chalfonte and Mrs Trice. This 
matter was before the Municipal Court on a motion to vacate and was 
also before the Court of Appeals on the petition for writ of error 
and considered bv both Courts. The affidavit of Ulvsses G. Wallace 

%/ 4 - 

relates entirely to matters that were before the Municipal Court both 
on the original hearing and on the motion to vacate and covered 
matters concerning which testimony had been offered before the 
jury in the trial. No new matter is set up in this affidavit. The 
affidavit of William P. Bover is purely one of opinion, as to the 
mechanical ability of Frank A. Trice and has no bearing upon the 
case and cannot be properly offered by the plaintiff in this cause. 
The affidavit of Harry S. Plager recites merely hearsay of an in¬ 
vestigation made by him and has no material bearing in this cause. 

None of the new affidavits set out any new matter that was not 
before the Municipal Court on the motion to vacate and before the 
Court of Appeals on the petition for writ of error. 

The testimony of Mr. Trice in regard to the disconnecting of the 
radiators shows on page 84 of the record, “in the spring of 1923, 
either during April or May, the radiators in the living room and din¬ 
ing room were disconnected, but the ones in the bedroom were not 
disconnected until sometime in July or August, during the summer 
of 1923.” This was on cross examination and further answering 
questions on cross examination, on page 85, Mr. Trice says 
80 that he came home one night found one floor waxed and 
found the radiators disconnected, that Diggs was waxing the 
floor and that he conversed with Diggs. On page 86: 

“Q. When was this conversation, Mr. Urice? A. That was in 
the Spring. I would say, in April or May, as well as I remember. I 
don’t remember the exact date.” 
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The true merits of the case are succinctly set forth in the testimony' 
of Mr. Urice when he testified to a conversation that he had heard, 
sometime after the aj>artinent had been steamed out, between Har¬ 
rison, the janitor of the apartment and a boy in the apartment and 
is set forth as follows: Page *208 of the record, “I heard this small 
boy make a statement that he would punch a hole through the roof. 
There was a vent pipe that goes up and through the roof, and this 
aerial pole \ras connected to that in some way, and he was tamping 
on it down there, and this little boy said, “You will punch a hole 
through the roof and go down into the Urice apartment.” Harrison 
said, “That doesn’t make any difference, 1 don’t care.” He said, 
“I tried to steam them out, 1 tried to drown them out and I guess 
the next time in order to get them out I will have to burn them out.” 

Your affiant says that the trial of the cause lasted two (2) days, 
ft was reported and the report covers 2G5 pages. That the proceed¬ 
ings were very expensive to him and that the amount of the judg¬ 
ment will compensate him in hut a small degree for the amount of 
damage done to his property’ and the property of his wife. That he 
had not sued for more than One Thousand ($1,000.00) Dol- 

61 lars damages in each case as he desired to obtain speedy action 
and though he would obtain it hv filing suit in the Municipal 

Court. 

Wherefore your affiant respectfully prays that the motion to dis¬ 
miss filed herein be granted and also prays that the exhibits hereto¬ 
fore filed by him of the motion to vacate the judgment of the Mu¬ 
nicipal Court and the petition for writ of error and answer thereto 
and the affidavits filed as exhibits with the answer in response to the 
petition for temporary restraining order herein he taken and read 
as exhibits to this, his motion to dismiss the Bill of Complaint as fully 
and completely as if they were actually filed herewith and prayed to 
be read as part hereof. 

F. A. URICE. 

Subscribed and sworn to before me this 17th day of December, 
A D 1924. 

[notarial seal. ] KATE P. JOHNSON, 

Notary Public, D. C. 

Answer to Petition for Temporary Restraining Order. 

Filed December 17, 1924. 

******* 

Come now the defendants, Frank A. Urice and Nellie C. Urice, 
and for answer to the petition for temporary restraining order, filed 
by the plaintiff herein, respectfully represent to this Honorable Court 
as follows: 

62 1. They say that the restraining order should not issue 
for that the Bill of Complaint and the exhibits attached 

thereto, upon which the plaintiff requests the Court to issue a tem- 
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porary restraining order is based wholly and entirely upon matters 
and things previously passed upon by the Municipal Court, in the 
case of Frank A. Urice v. Fidelity Storage Company and Nellie C. 
Urice v. Fidelity Storage Company, Numbered A 1798 and A 1799, 
respectively, in said Court and upon a motion for new trial and upon 
a motion to vacate the judgment, said motion alleging and setting 
forth practically what is alleged in the Bill of Complaint filed in this 
cause and later passed on by the Court of Appeals when a petition 
for a writ of error was filed with that Court, in Original No. — en¬ 
titled Fidelity Storage Company v. Frank A. Urice and Nellie C. 
Urice, the allegations of said petition for said writ of error setting 
out practically what is set out in the bill of complaint filed in this 
cause. 

A copy of said motion to vacate so filed in the Municipal Court 
and a copy of the petition for writ of error filed in the Court of Ap¬ 
peals are attached hereto as Exhibits 1 and 2, respectively, of your 
respondents and prayed to be read as a part of this answer as fully 
and completely as though they were written herein. 

2. The basis of the motion to vacate in Municipal Court was that 
fraud and perjury had been committed in the Municipal Court and 
that plaintiff had been taken by surprise. A number of affidavits 

were tiled by the Fidelity Storage Company in support of the 

63 motion and a number of affidavits responding thereto were 

filed by the Uriees to the said Municipal Court actions of 

Urices v. Fidelity Storage Company. Copies of those affidavits are 
filed by the plaintiff to his Bill of Complaint filed herein. The 
motion to vacate was overruled by the Municipal Court and judg¬ 
ment totaling One Thousand ($1,000.00) Dollars was entered up 
in the consolidated cases. 

3. The petition for writ of error filed with the Court of Appeals 
was predicated upon the same grounds as the motion to vacate, 
namely, on the ground of fraud and perjury, alleged to have been 
practiced bv the plaintiffs in the lower Court and upon the ground 
of surprise. In the said petition detailed references were made by the 
petitioner to the affidavits filed by the plaintiffs and defendants be¬ 
low and the substance of each affidavit so filed was given in the said 
petition for writ of error. In addition thereto in said petition, the 
Storage Company alleged errors of law on certain instructions allowed 
and certain instructions refused by the Municipal Court. This peti¬ 
tion was answered by the Urices and a copy of said answer is hereto 
filed as respondents’ Exhibit No. 3 and prayed to be read and con¬ 
sidered a part hereof as fully as if set out in extenso. The writ of 
error was denied by the said Court of Appeals, after consideration of 

the petition and answer so filed in the Court of Appeals. 

64 4. Subsequent to the rejection of the petition for writ of 

error, the plaintiff herein filed herein his Bill of Complaint 

upon which this motion for temporary restraining order is predicated. 
With the said Bill of Complaint they filed copies of the affidavits that 
had been filed by the Storage Company in support of the motion to 
vacate the judgment and the affidavits of the Urices’ witnesses in op¬ 
position thereto in the Municipal Court. In addition to these affida- 
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vits, several affidavits, which had not been offered either to the 
Municipal Court or the Court of Appeals on writ of error were filed 
by the plaintiff with his Bill. Three (3) of these affidavits, namely 
of Bernard Diggs, dated the 3rd day of November, 1924, and of 
Julian Diggs, his grandfather and of Isabel Diggs, his grandmother, 
relating to matters concerning which affidavits had been presented in 
the Municipal Court, namely in the Municipal Court on a motion 
to vacate, affidavit of Bernard Diggs had been filed to the effect that 
in April, 1923, he left his position in the Fontanet Courts and 
had no longer been employed bv the Fidelity Storage Company. 
The second affidavit of the same Diggs and the affidavit of Julian 
and Isabel Diggs, which he filed as new affidavits in this cause 
were simply cumulative on that point and threw no new light on 
the situation, which had been presented to the Municipal Court on 
the motion to vacate and which had been presented to the Court 
of Appeals upon the petition for writ of error. The new affidavits 
of John E. Gant and George Harris are but cumulative of the Diggs’ 
affidavits as to what time he was employed with the Fontanet 
(hurts. 

65 5. Referring to the new affidavits filed as exhibits by the 
plaintiff in the said Bill of Complaint, the attention of this 

Honorable Court is respectfully called to the affidavit of Herbert L. 
Chalfonte. This affidavit alleges that the Grices were for a long 
time intimate with and close friends of Mr. Chalfonte’s wife and 
also refers to a cake pan, which had been borrowed from Mrs. Chal¬ 
fonte by Mrs. Grice. The question of friendship and intimacy 
between Mrs Grice and Mrs Chalfonte was discussed and disputed 
in the trial of the cause in the Municipal Court and was also the 
subject matter of affidavits filed in connection with the motion to 
vacate. The question of the borrowing of the cake pan was also 
the subject matter of affidavits signed in connection with the motion 
to vacate in the Municipal Court. These matters were considered 
and passed upon by the Court, who had seen the witnesses in the 
actual trial of the cause and the motion to vacate was overruled. 

The affidavit of Katherine Bell is in regard to the Chalfonte 
cake pan. 

The affidavits of Blanche H. Lanham, Clara E. Parlin and Ida M. 
Pierson, each of said affidavits being worded exactly the same and 
the notary in each case was James L. Karrick, Jr., the son of the 
President of the Fidelity Storage Company, state thate Mrs Chal¬ 
fonte and Mrs. Grice had been frequently seen together in conver¬ 
sation by them in the lobby and on the front porch of the building. 
All of these are cumulative upon the same subject matter, which 
was before the Municipal Court on the motion to vacate and which 
was before the Court of Appeals upon petition for writ 

66 of error. 


6 . The affivadvit of Walliam P. Boyer is merely a state¬ 
ment of opinion and is not properly admissible as an exhibit to the 
Bill. The affidavit of Glysses G. Wallace, a colored laboring man, 
relating to the waxing of floors in the Grice apartment relates en- 
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tirely to matters, which were heard in the actual trial of the ease 
and which were the subject matter of affidavits before the Municipal 
Court on a motion to vacate and relate to matters, which were be¬ 
fore the Court of Appeals on the petition for writ of error and 
the answer thereto. 

7. The Urices brought suit individually against the Fidelity 
Storage Company, alleging that their goods had been injured by 
escaping steam, the steam having been turned on during the absence 
of the Uriees from their apartment. Counsel for your respondents 
in his opening statement among other things, informed the jury 
that he expected to show that the radiators had been uncoupled by 
an employee of the defendant Storage Company and had never been 
coupled up again and that several times Mr. I rice had called the 
attention of the employees of the Company to the fact that the 
radiators were not coupled and asked that they l>e coupled up and 
he was promised that they would be. The trial, which was before 
a jury, lasted two (2) days. It was reported and testimony covered 
Two Hundred and Sixty-two (262) pages. 

Evidence was offered bv the plaintiff showing that the 
67 l rices, when they returned to their apartment and found 
the damage done, immediately claimed that the radiators 
had been uncoupled by employees of the defendant. This was 
denied by certain witnesses for the defendant. The jury heard and 
saw these witnesses and returned a verdict in favor of the plaintiff. 
This position of the Crices was attacked in the motion to vacate and 
the Judge who saw and heard the witnesses in the cause overruled 
the motion to vacate. The complainant herein was not surprised by 
this testimony as the position of the Crices was announced in the 
opening of the trial and it was just the same as they testified, also 
the position at the time of the accident complained of. The V rices 
at no time changed their position and evidence offered on their 
behalf showed that they made numerous complaints about the 
radiators being uncoupled to various employees and were promised 
from time to time that the radiators would be coupled up. 

Respondents respectfully say that no new matter has been averred 
by the bill of complaint and no new matter averred in affidavits 
offered as exhibits to the bill other than those which had already 
been considered by the Municipal Court, which had actually heard 
the case and had heard and seen the witnesses and had refused to 
grant a new trial and had refused to sustain ihc motion to vacate. 
Your respondents further say that the bill of complaint contains 
no averments of new matter nor do the affidavits filed therewith 
contain any averments of new matter, which had not already been 
considered by the Court of Appeal s on the petition for the writ of 
error. 


Your respondents filed herewith affidavits in support of 
6 <S this answer as exhibits Nos. 4. .*>. 6, 7, and 8, respectively, 
which they pray to be read and taken as a part of this 


answer. 
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Wherefore vour respondents pray that the matters and things 
upon which the Bill of Complaint is predicated have already been 
fully and amply considered by the Municipal Court and by the 
Court of Appeals, and that the motion for the temporary restrain¬ 
ing order be overruled with costs against complainant. 

FRANK A. CRICK. 

NELLIE C. CRICK. 

District of Columbia, as: 

Frank A. Criee, being first duly sworn, deposes and says that he 
is one of the defendants in the above entitled cause and that he 
read the foregoing answer hv him subscribed and knows the con¬ 
tents thereof; that the allegations therein stated as of his personal 
knowledge are true, and those stated upon information and belief, 
he believes to he true. 

FRANK A. CRICK. 

Subscribed and sworn to before me this 11th dav of December, 
A. D. 1024. 

(notarial seal) KATE P. JOHNSON. 

Notary Public, IK C. 

69 Crick Exhibit #1. 

In the Municipal Court of the District of Columbia. 

No. A. 1798 

Frank A. Crick, Plaintiff, 
vs. 

Fidelity Storage Company, Defendant. 

and 

No. A. 1799. 

Nellie C. Crice, Plaintiff, 
vs. 

Fidelity Storage Company. Defendant. 

Consolidated Causes. 

Motion to l aratc Judgments and Supporting A lfidarits. 

Now comes the Fidelity Storage Company, defendant in the abo » 
entitled consolidated causes, and moves the Court to vacate, s >t es : 'l * 
and for naught hold the judgments entered severally in each of t’v 
above entitled causes, and to reopen each of said causes and for rea¬ 
sons therefore states: 
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1. That each judgment was obtained and procured by fraud prac¬ 
ticed upon the court and jury trying said cause by means of false and 
fraudulent testimony given by each of tin* plaintiffs. Frank A. an 1 
Nellie (\ Trice, and which false testimony defendant bad no reason 
to anticipate and no opj>ortunity to make defense to and the falsity 
of which defendant lias l>oen able to prove only recently and since 
the judgment in the above entitled cause by an investigation of the 
several matters testified to and material and pertinent to the 

70 cause. 

2. That the defendant understood the cause of plaintiff in 
each ease was that damage bad been sustained to the plaintiffs and 
each of them in their goods, clothing and chattels by reason of a 
failure to inspect the radiators in said apartment bouse prior to tb** 
turning of steam on same. 

3. That defendant bad no knowledge that it was claimed by the 
plaintiffs or either of them that the defendant bad disconnected the 
radiators in the apartment bouse but at the trial was surprised by tb * 
plaintiffs and each of them testifying that the radiators bad been 
disconnected by agents and servants of the defendant or the owner o'* 
the apartment bouse. 

4. That the most material matter testified to at the trial of said 
cause bv the plaintiff’s was testimony by Frank A. Trice that in the 
month of May. 1023 one Diggs testified by Frank A. Trice and bis 
wife Nellie (\ Trice to be an assistant janitor bad disconnected the 
radiators in the living room and dining room of their apartment in 
the Fontanct apartment house and that the same bad never thereafter 
been connected up again. Nellie C. Trice testified to personal 
knowledge on her part that the radiators bad been disconnected by 
said Diggs. 

Nellie Trice also testified that upon her return from a visit to Iowa 
she found tin* radiators in the bedroom disconnected and Frank \. 
Trice testified that the said radiators in the bedroom bad been dis¬ 
connected by a man employed at the Fontanct Apartment House a* 
an assistant janitor or carer for garbage, etc. known to him a- 

71 “Slim” and known to him by no other name. 

Nellie C. Trice further testified as did Frank A. Trice that 
they were expecting beat to be turned on the last part of September 
because the weather was terribly cold and that promises bad been 
made them at that time by the janitor. Gentry Harrison, and by the 
telephone operator, Mrs. Stookdalo. that the radiators would be con¬ 
nected up and beat turned on and that Mrs. Trice bad remained 
in several days because it was so cold and she wanted the beat turned 
on. 

Nellie Trice further testified to the destruction of a number of her 
gowns and dresses by reason of the turning on of same with the 
radiators disconnected and upon cross-examination testified that the 
dresses bad been made by a dressmaker located on Euclid Street be¬ 
tween l.*»tb and 14th whose name she did not recall although she 
bad visited her at least fourteen times except that it was some such 
name as Bowen or Bond. 

5. Defendant met this testimony in the only way open to it in view 
of the fact that said testimony” was wholly false, by the testimony of 
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Mrs. Stocksdale that she had made no such promises and had never 
heard or knew that the radiators were disconnected; bv the testimony 
of Gentry Harrison the janitor, that he did not know the radiators 
had been disconnected and had made no such promises; by the testi¬ 
mony of Harrison and the manager of its real estate department, 
Harry S. Plager, that at the time of the occurrences Frank A. Trice 
had admitted that he had disconnected the radiators himself and by 
the testimony of Gentry Harrison that his only talk witii 

72 Frank A. Urice was a year previously when finding Trice 
had disconnected the radiators he had cautioned him against 

it as likely to occasion damage. Defendant also met the evidence of 
the plaintiffs by testimony that Diggs was not in its employ in May, 
1923 and that no one named “Slim” had ever been employed there. 

<>. Since the trial defendant has been engaged in a close investiga¬ 
tion of the statements made by Flank A. and Nellie T. Trice and files 
herewith affidavits which it makes pail of this motion and petition 
from the said Diggs, from tenants in the Fontanet apartment house, 
from a dressmaker on Huclid Street between 13th and 14th and from 
other persons whereby it is shown: 

A. That said Diggs never disconnected anv radiators in the Foil- 
tanet Apartment House for Frank A. or Nellie C. Trice. 

B. That an assistant plumber in the employ of the Fidelity 
Storage Company who has nothing to do with waxing floors or caring 
for garbage or such work had a month prior to the trial attended to 
some leaky spigots in the Trice apartment and had never at any 
time disconnected any radiators in the apartment house. 

(\ By a certified copy from the Tinted States Weather Bureau 
showing that the temperature during the latter part of September, 
1923 at the time testified to in the cause instead of being cold was 
unusually warm for the season of the* year. 

D. By the affidavits of three tenants in the Fontanet apartment 

house that they had aided Nellie 1 Trice in fitting dresses on 

73 her and that Nellie Trice had informed them and each of 
them that she made her own dresses and by the affidavit of 

one of them that Nellie C. Trice, who had testified she was not on 
speaking terms with Mrs. Chalfante, a tenant in the Fontanet, who 
had testified to admissions concerning the accident by Nellie C. Trice, 
that Nellie (\ Trice did know Mrs. Chalfante well and at the time 
of the trial had kitchen utensils in her possession which she had 
borrowed from Mrs. Chalfante and never returned until after the 
trial. 

E. Bv affidavit of Mrs. Brown, a dressmaker on Euclid Street 
between 13th and 14th, that she had never done any work for Nellie 

C. Trice and bv the affidavit of Harry S. Plager that he had care- 
fully investigated the occupations of persons in the block in question 
testified bv Nellie Trice as the residence of the dressmaker and that 
he had not found on Euclid Street any dressmaker named Bond or 
Bowen or similar names but on Fairmont Street a former dressmaker 
named Mrs. Bowen who, however, had been ill and had not been 
doing dressmaking or other work for the last four years and who 
did not know Nellie Trice and had never done any work for her. 
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For 11 ie foregoing reasons and in the interest of justice and to 
prevent a fraud being perpetrated upon the court by false and fraudu¬ 
lent testimony defendant moves and prays the court to vacate and 
set aside each of the judgments in the above consolidated causes and 
to reopen the matter to the end that justice may be had and the truth 
of the matters and alleged causes of complaint inquired into. 


Mr. M. M. Doyle. 

Attv. for Plaintiffs: 


t 

1 ttorney* for Defendant. 


Please take notice that the foregoing motion will he called to the 
attention of the Judge holding tin* Municipal Court on the — day 
of July. 1924. or at such other time as may he appointed for the 
hearing of said motion hv the Court. 

> 

Attorney* for Defendant. 

Service of copy of foregoing motion or petition acknowledged this 

dav of Julv. 19*24. 

• % 

Y 

Attorney for Plaint ids. 

In the Municipal Court of the District of Columbia. 

Nos. A-179X and A-1799, Consolidated. 

Frank A. Chick. Plaintiff, 


Fidelity Storage Company, Defendant. 
Nellie Price, Plaintiff. 


Fidelity Storage Company, Defendant. 


Distric t of Colcmria, ss: 

7 o David 1>. Karrick. being first duly sworn, deposes and says: 

That he is Vice President of the Fidelity Storage Company 
and as such Vice President had charge of the defense of two actions 
at law brought against the said Fidelity Storage Company, one by 
Nellie C. Price and the other hv Frank A. Price, each of said actions 
being brought in the Municipal Court of the District of Columbia 
and each of said actions resulting in a judgment against the Fidelity 
Storage Company. Kach of said actions was on account of damages 
alleged to have been sustained by reason of the turning on of steam 
in the apartment occupied by Frank A. Price and his wife, Nellie C. 
Price, in the Fontanet Apartment House, managed by the Fidelity 
Storage Company as agent and owned by James L. Karrick person- 
allv. That affiant understood that the cause of action was based 
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upon a claim of failure on the part of the owner or agent to inspect 
the radiators before turning on steam. During the progress of the 
ease, however, it developed according to the testimony of Frank A. 
Uriee and Nellie C. Trice that their claim was based upon an allega¬ 
tion that the Fidelity Storage Company had disconnected the radia¬ 
tors prior to the turning on of steam hv one of its employees. It was 
testified to hv both Frank A. Trice and Nellie 0. Trice that the radia- 
tors had been disconnected by one Diggs claimed to he an assistant 
janitor in the Fontanet apartment boas-*. the radiators in two rooms 
being disconnected hv Diggs and that the radiators in another room 
had been disconnected by a person not identified other than as 
“Slim.'’ Affiant had present employees of the Fidelity Storage 
Company and of the Fontanet Apartment House in whose 
7(> presence Fannie A. Trice and Nellie C. Trice had admitted 
that the radiators had been disconnected by Frank A. Uriee 
himself. Affiant did not have present the assistant janitor known 
as Diggs for the reason that Diggs was not employed by them at 
the time of the alleged occurrence and had no reason to anticipate 
any claim that any of its employees had disconnected the radiators. 
During the course of the testimony Nellie C. Trice testified that a 
number of her dresses had been made hv a dressmaker whose name 
she could not recall precisely but thought it was Horn! or Bowen or 
some like name and to whom she had made some fourteen calls for 
the purpose of having the dresses fitted on her and that she lived on 
Euclid Street between loth and 14th. Affiant had no knowledge of 
any such claim on the part of the plaintiffs. Affiant since has caused 
an investigation to he made and files herewith affidavits by said Diggs 
and hv other persons showing that the radiators had not boon discon¬ 
nected bv them and also affidavits by a number of tenants in the 
Fontanet Apartment House that Mrs. Trice makes her own dresses 
.and by other persons that no dressmakers in the neighborhood in 
question has done any work for Mrs. Nellie Trice. 

It was also testified as supporting a claim that attention had 
been called to the fact the radiators were disconnected because the 
weather was cold and that Nellie Trice had waited in the month of 
September in the apartment for heat to he turned on, the period in 
question being the last of September, 1923. Affiant makes a part 
of this affidavit an official certificate of the Weather Bureau showing 
that the weather during the period in question was unusually 
77 warm. 

DAVID B. KARRICK. 


Subscribed and sworn to before me this 14 dav of July, 1924. 

GRATE SHROPSHIRE, 

Notary Public, D. C. 

Statement of Brenard Diggs. 

Brenard Diggs of Washington, D. C., being first duly sworn ac¬ 
cording to law deposes and says that up until April, 1923, for some 
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time past he had been assistant janitor at Fontanet Court, 14th and 
Fairmont Streets, X. W., Washington. 1). C., and that in April 19*23 
he left his position in that Apartment House; 

That he is now janitor at the Ilillcrest, 13th and Girard Streets, 
X. W., Washington, I). C.; 

That he is no longer employed by the Fidelity Storage Company 
or James L. Karrick and has not been employed by either since April 
1923; 

That he knows Mr. Frank I’rice and Mrs. Xellie Urice who were 
tenants in Fontanet Court during his employment there; 

That at no time during his employment as assistant janitor at Fon¬ 
tanet Court or thereafter has he disconnected any radiators in the 
apartment occupied bv the said V rices for any purpose whatsoever. 

BREXXARI) DIGGS. 


Subscribed and sworn to before me this 12th day of July, 
1924. 

JAMES L. KARRICK, 

Xofari/ Public, District of Columbia. 


Statement of (icorgc Graner. 

District of Columbia, ss: 

George Graner being first duly sworn according to law deposes and 
says that he has been employed as a plumber by the Real Estate De¬ 
partment of the Fidelity Storage Company for the past eight years; 

That he has at times adjusted and repaired radiators in apartments 
in Fontanet Court as well as other buildings operated by the Fidelity 
Storage Company; 

That a little over a month ago he was in the apartment in Fon¬ 
tanet Court occupied by Mr. Frank Urice and Mrs. Xellie Urice for 
the purpose of fixing a water spigot; 

That he had never been in that apartment prior to that time for 
any purpose whatsoever; 

That he has never at any time waxed or rubbed floors in Fontanet 
Court or in any of the buildings operated by the Fidelity Storage 
Company; 

That he is generally known at the ollices of the Fidelity Storage 
Company and to his fellow employees by the nickname of “Skinny”; 

That he has never been known as “Slim” and during the 
79 time that he has been employed by the Fidelity Storage Com¬ 
pany there has been no one working for the Real Estate De¬ 
partment of that Company in or about Fontanet Court or any other 
building managed bv the Company known as “Slim”; 

GEORGE GRAXER. 

Sworn and subscribed before me this 14th day of July, 1924. 

JAMES L. KARRICK, Jr., 

Notary Public, District of Columbia. 
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Statement of Harry S. Plager. 


District of Columbia, ss: 


Harry S. Plager, being first duly sworn according to law, deposes 
and says that he is the Manager of the Real Estate Department of 
the Fidelity Storage Company, and has been so employed for several 
years past; 

That he has investigated and caused to he investigated the blocks 
of Fairmont and Euclid Streets between 13th and 14th Streets, 
N. \\\, and that he is informed and believes and avers upon informa¬ 
tion and belief that there arc no dressmakers in either of these blocks 
except the following: 


First Mrs. I vie S. Brown, at 1357 Euclid Street, who has executed 
an affidavit hereto attached; second Mrs. Marv F. Bowen, 1313 Fair¬ 
mont Street, who has not been a dressmaker for the past four 
St) yeai*s owing to lameness although she formerly engaged in 
this occupation, and who has never heard of or made any 
dresses for Mrs. Nellie I Tice, a resident of Fontanet Court. 


HARRY S. PLAGER. 


Sworn to and subscribed before me this 14th dav of Julv, 1924. 




JAMES L. KARRICK, Jr., 
Notary Public, District of Columbia. 


Cnited States of America, 
Department of Agriculture. 


Washington, 1). ('., June 30, 1924. 

Pursuant to Section <SN2 of the Revised Statutes, 1 hereby certify 
that it appears from the records of the l . S. Weather Bureau, Wash¬ 
ington. D. C., that the attached copy of Form 1030, Monthly Meteoro¬ 
logical Summary, Washington, D. C., for September, 1923, was pre¬ 
pared under the direction of the Chief of Weather Bureau, by au¬ 
thority of the Secretary of Agriculture, and is an official Govern¬ 
ment publication. 

C. C. CLARK, 

Acting Chief U. S. Weather Bureau. 


Be it known that C. C. (dark, who signed the foregoing certificate, 
is the Acting Chief of the U. S. Weather Bureau, and that to his at¬ 
testation as such full faith and credit are and ought to be 
81 given. 

In witness whereof Henry C. Wallace. Secretary of 
Agriculture, have hereunto caused the seal of the Department of 
Agriculture to be affixed and my name subscribed by the Chief Clerk 
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of the said Department, at tlie City of Washington, this thirtieth 
dav of June, 19*24. 

‘ [seal.] HENRY C. WALLACE, 

Secretary of Agriculture. 

September, 1923. 

******* 
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Ei rice Exhibit #2. 

In the Court of Appeals of the District of Columbia. 

Original. No. —. 


Fidelity Storage Company, Petitioner, 

vs. 

Frank A. 1 rice and Nellie ('. Price, Respondents. 

petition for If rit of Error to the Municipal Court. 

Io the Honorable the Chief Justice or an Associate Justice of the 
Court of Appeals: 

\ our petitioner is aggrieved by judgments entered in the Munici¬ 
pal Court on July 7th. 1924, in consolidated causes in favor of each 
respondent and overruling on September 29. 1924 of a motion duly 
and seasonably made in term time in July, 1924 to vacate said judg- 
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ments on the ground same were obtained by the fraud and perjury 
of respondents, by Judge Mary OToole in the case of Frank A. 
Urice, plaintiff, vs. Fidelity Storage Company, defendant, Nos. 
A-1798 and A-1799, in said court, and by errors committed therein 
to his damage and prejudice and substantial injustice, as 

83 herein set forth, as follows: 

1. Frank A. Urice and Nellie C. Urice. man and wife, 
each sued the Fidelity Storage Company for One Thousand Dollars 
($1,000) damages, alleging in each declaration and amended declara¬ 
tion that they were tenants of the Fontanet apartment house of which 
defendant was the agent, that defendant failed to keep the radiators 
and pipes in their apartment “in proper repair and properly con¬ 
nected np” and that on October 5. 19*23, while the plaintiffs were ab¬ 
sent the defendant “negligently and without reasonable care, as to the 
condition of the radiators and pipes’’ put the heating plant in opera¬ 
tion and that “large quantities of steam and water escaped from the 
radiators and pipes.’’ damaging furniture of the husband in the 
sum of $1,900 and clothing of the wife in like amount. The causes 
were consolidated, tried before a jury and verdict rendered for $000 
in behalf of the husband and $400 for the wife. The declarations 
made no allegation defendant or its servants had disconnected the 
radiators. 

Petitioner’s defense was that the radiators had been disconnected 
without its knowledge bv Frank A. Price, who had been warned 
against it the year before and that steam could Ik* shut off by merely 
turning the ordinary wheel attached to radiators. 

Judgment was entered on the verdict. Petitioner investigated tes¬ 
timony given by plaintiffs and moved to vacate the judgment for 
fraud and perjury. 

A writ of error is prayed to correct trial errors as to both testimony 
and instructions and also the refusal to vacate the judgment on the 
showing made of false testimony on material matters. 

84 *2. The testimony disclosed that the Prices had occupied a 
top story in the Fontanet Points, 14th and Fairmont Streets, 

since September. 1921; that on October 5, 1923 heat had been 
turned on the apartment and the radiators in three rooms of their 
apartment being disconnected escaping steam and hot water had 
damaged furniture, clothing and also the floors and walls of the 
apartment. 

3. Frank Price testified that in ihe spring of 1922 his radiators 
had been disconnected by a colored employee to enable plasterers 
and paper hangers to get behind them and coupled up again after 
the work was done. 

In May. 1923, he asked the janitor or his assistant to help wax 
some of the floors and was promised the work would he done. 
When he returned home that afternoon he found the radiators in 


the dining room and the living room disconnected and they remained 
disconnected until October 5. The latter part of July, the two 
radiators in the bedroom were disconnected in plaintiff’s presence 
by a man they knew as Slim who was at the apartment house a 
short time helping the janitor. Witness had requested Slim to 
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wax the floor and Slim said lie would disconnect them so he could 
do a good job. Between August 1st and September ’27th witness 
had asked the janitor Harrison to be sure the radiators were con¬ 
nected before heat was turned on. Harrison promised witness* 
three times to do so and September 29th promised again. On the 
28th witness heard his wife phone Mrs. Stockdale, the telephone 
operator, to see the radiators were connected up before heat was 
turned on. The next morning witness in the hall said to the 

85 janitor “Harrison, for Hod's sake, see that those radiators 
are connected before the heat is turned on.” Harrison 

asked if the madam would be* in that day and witness told Mrs. 
Trice to stay in that day. that the* janitor would be up to connect 
up the radiators. They were not connected up. 

Mrs. Trice was locked out of the apartment a few days after 
September 27 and the ne*xt day witness spoke to Harrison about 
letting her in. remarked the radiators had not been connected, gave 
him a dollar and told Harrison to be sure the radiators were con¬ 
nected up and Harrison promised they would be. 

October 5. he and Mrs. Trice were out of tin* apartment from 3 
or 3:15 until 5:10 or 5:15 and when thev returned found ihe 
apartment filled with live steam, hot water on the floors and the 
janitor and another colored man finishing up the connection of the 
radiators in tin* living room. 

Witness testified that after advertising it he bad sold for $427 
all his furniture except one piece, a cedar chest. Witness had 
first tried himself to restore and polish the furniture, again de¬ 
scribing minutely the materials and work he did. 

Over objection and exception that the physical evidence of one 
piece of furnitude did not prove the general condition of a much 
larger amount of furniture this cedar chest, testified to have been 
in the apartment on <)etol>er 5, was introduced in evidence and over 
a like objection and exception one dress of Mrs. Trice and a suit 
of underwear of Mr. Trice were offered in evidence, no evidence 
being offered the other articles were in like condition. 

86 On cross-examination, witness testified that in the fall of 
1922 two white men, whom he did not know and would not 

recognize, came to the apartment, inspected the radiators, put small 

pieces of wood under one end to make the radiators heat better as 

they told him. fitted them with little plugs and told witness speciti- 

eallv not to bother with the valves on the radiator. 

« 

“Higgs, the man we had around the apartment house”, was the 
one who waxed the living room floor for him when he found the 
radiator disconnected. That was “in April or May. as well as 1 re¬ 
member. I don't remember the exact date. No one to his knowl¬ 
edge paid Higgs for the work. Witness believed lie didn’t even tip 
Higgs for waxing the floors liecause it was a poor job. 

The radiators in the bedroom were disconnected in June, July or 
August, be didn't remember the date, by a slim yellow fellow called 
Slim, who he had up to wax the floor for him. The assistant to the 
ianite.r. one Newman being called, witness said be was not the man. 
He thought be gave Slim 25 or 50 cents as a tip. Slim told witness 
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lie did not expect to be in defendant’s employ long, as he had work 
down the river. 

Harrison was the janitor and had been to the apartment fixing 
water plugs and onee one of the little valves was leaking and he fixed 
something so the steam would not come out. 

The radiators had a little wheel ralve on them, like that on the 
court room radiator. The steam came from the supply pipe to the 
radiator. 

Q. And the radiators had on them a wheel valve for the 
NT purpose of turning the steam on and off? A. Yes, sir: it 
was a wooden device like that. 


When his apartment got too hot, they opened the windows or the 
doors. He never attempted to reduce heat by tin* wheel valve be¬ 
cause lie had been instructed by the men that, were in there never 
to tamper with that. He never turned anything on the radiator 
whatever. 


Asked if he did not know the heat could be recalled or even tinned 
off entirely hv the wheel valve near the floor witness replied. ‘‘No, 
I don't know anything about that.” 

He did not know when he left the apartment October f> that steam 
was being turned on. 


Nellie Trice testified that in about 


May, 102.*» she was having the 


whole place cleaned, and asked the janitor, who most generally waxes 
the floor and fixes the floors everv vear, to wax the floors. He said 
he would get his assistant to do the work and this man. whose name 


was Diggs, disconnected the radiators and waxed the floors 


living room and bed room. Diggs said his time was up and he would 
come back and connect them and finish it hut did not. 


Tate in September, she stepped out in the hall one day to talk to a 
girl in another apartment and locked herself out. The janitor 
ITarrison climbed the fire escape and let her in. When he came out 
of the apartment he said: “Why your radiators have not been con¬ 
nected up; T will get at them certainly.” “I told him I wanted them 
connected right away and asked him when the heat would be turned 
on It was cold weather, terribly cold, and he said he would put it 
on just as soon as he could.” This conversation was the 20th 
NS or 30th. the latter part of September. 

At another time Mrs Stoekdale, the telephone operator, 
called witness up “and told me that the heat would probably be turned 
on—no. she didn’t tell me, she asked me if the radiators had been 
connected, because I had asked her long before that if the heat 
was coming on, and she said she did not know, and she called up to 
find out when the heat would come on. and then called me and 
asked me if the radiator had been connected up again, and I said 
no.” This was about a week before the heat was turned on. 

Harrison came up and told her he was going to connect the 
radiators the dav Mr. Trice told her to stay in but did not come. 
“I was in all dav and remained in there two or three davs because 
it was cold and I wanted heat.” 
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She also had told Mrs. Stockdale the last of August when witness 
returned to the city the floors had been waxed and everything 
“looked so nice except the radiators and that they were away from 
the walls, and I wished they were hack.' Witness spoke of it then 
to Mrs. Stoekdale because it was almost time for the heat. 

Witness having testified on direct examination to the making 
for her of various dresses and clothes on account of which suit was 
brought, she was cross examined bv Mr. Bauman as to these. She 
testified a black chiffon evening gown and other dresses had been 
made up by a Washington dressmaker from materials Mr. Uriee 
bought. Thereupon the following occurred: 


(J. Who did you have it made by? A. I had it made by— 
S!) he paid for it. and 1 had it fitted on me; we both went to the 
woman we both bad it made by. 

Q. Do you know who made that? A. A lady near Fairmont 
Street. She lives down the street behind us. 

Q. On Euclid? A. Euclid. 

Q. W hat is her name? A. Bowen or Bond. 

Q. Can you tell me how to spell it? A. Bowen—1 don't re¬ 
member. 

Q. Is it between 14th and loth or 13th and 14th? A. 13th 
and 1 1th; it i- down on Euclid Street—1 don’t remember the street. 

Q. W as it on the north or south side of the street? A. I don’t 
remember that; 1 think it is on the south side of the street. 

Q. How many doors is she from the corner? A. Oh, she is 
quite a few. 

Q. And you have gone up there to be fitted? A. Yes. 

Q. And you don't remember whether it is on the north side or 
south side of the street? A. I didn't pay any attention to that. 
1 know where the house is when I see it. I think it is on the south 
side of the street, but I am not certain. 

Q. And she had made quite a few dresses for you? A. Yes. 

Q. She made this particular black chiffon evening gown? 
90 A. Yes. 

Q. How much did she charge you for that? A. Mr. 

I rice paid for that. I don't know. 

Q. You made no negotiations with her? A. I never did. Mr. 

Trice pays all my bills, and asks me no questions. 

Q, You think, to the best of* your knowledge it is on the south 

side of the street? A. To the l>est of my knowledge. 

Q. Is it near 13th or 14th Street? A. T had to walk quite a ways; 

it is nearer 13th Street than 14th Street. 

A". About how manv dresses has she made for vou, Mrs. Trice? 

A. I don't remember the number; she has made quite a few. 

Q. Well, approximately? A. She has made about seven or eight 

dresses since I have been here in Washington. 

Q. How long have you been here in Washington? A. Three 

vears. 

% 

Q. About how many fittings are necessary for you to have on a 
dress? A. This woman is a very good dressmaker, and she only 
asks for two fittings. 
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Q. But you have had seven or eight dresses made? A. Yes, sir. 

Q. Had she lived in this same place all the time? A. She did 
live over on, near the Knickerbocker Theatre, hut I don't 
91 know the street, or the Ambassador, now, they call it, but 
I don’t know the street. (Note: 18th and Columbia Uoad.) 

Q. You don’t know the street? A. No. I know it is near where 
that theatre fell. 

Q. Do you know what she charged for making other dresses? 
A. No, I don't because when I have dresses to make Mr. Trice 
would go with me and he would pay for it. 

Q. Would Mr. t rice go with you every time you had a fitting? 
A. No. he would not go with me every time I had a fitting, but 
when it was time to get the dress, he would pay for it. 

Q. You would make arrangements as to what she would charge 
you? A. Yes, he did. 

Q. Were you there, present? A. Yes. 

Q. Did you hear the conversation? A. I did not pay any at¬ 
tention to that, because Mr. Trice never bothers me with the finan¬ 
cial part of our business. 


Q. W hat other dresses on this list, 
same party, who part of tin* time 


Mis. Trice, were made by this 
lived on the street near the 


Knickerbocker Theatre, and the other time on Euclid Street? 


1 think that is all she made. 


Q. That is the only one she made? 


A. That 1 can remember. 


9*2 She had requested Ilairison and Mrs. Stockdale to connect 

up the radiators and had been told they would be. This 
was the 29th or 80th, about a week before the heat was turned on. 
She had seen Diggs disconnect tin* radiators in May, 1928 but did 
not know where he now lived. Diggs was at the apartment until 
two or three months ago (the trial occurred June 17, 1924). The 
evening of the accident Mr. Trice did not say in the presence of 
Mr. Plager, Mrs. Stockdale, Harrison and herself that he had dis¬ 
connected the radiators. 

She did not recall having a conversation with the wife of another 
tenant on the way out prior to the accident. Asked if she recalled a 
conversation with Mis. Chalfant witness replied: ‘‘No. 1 know Mrs. 

Chalfant bv name, but 1 don’t talk to Mi’s. Chalfant. I don’t care 
to. I sav 1 would not discuss anything with her that day when I 
would not on other davs.” Thev were in a hurry that dav to avoid 
the rush when the government clerks got out of their work. 

She did not know who Slim was and had never seen him. She 
was away when the dining room and bed rooms were waxed but was 
there when the living room was started to be waxed. Who paid Diggs 
she did not know. “He has never been paid that I know of. They 
do that every year; they go over the apartments and clean them up.” 

Asked if the night of the accident anything was discussed as to 
who was liable for disconnecting the radiators witness replied: “No, 
not that I know of. I was not right there all the time; I was out in 
the hall wav. I nearly fainted away, and went into another room 
to get a drink.” 


7—4342a 
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93 For defendant, ("Jentry Harrison testified that he had gone 
to the Fontanet as janitor September 10, 1922. The latter 

part of that month as he was passing Mr. Friee’s door Mr. Friee said: 

“Harrison, I want you to come in and eon nee t up my radiators.” 

lie looked in and said. “What are they disconnected for? W ho dis- 

7 % 

connected them,” not knowing whether some of the mechanics had 
disconnected them. Mr. I rice* said he had disconnected them, where¬ 
upon witness replied then it was up to him to connect them and that 
it was dangerous for Mr. Fricc to disconnect the radiators because at 
some time while out steam might he turned on and damage done. 
He loaned Mr. Friee a Stilson wrench to connect the radiators up 
with and told Friee witness did not like to assume the responsibility 
as Mr. Friee had disconnected them. Had the house disconnected 
them it would have been his duty to see the mechanics they employed 
connected them again. In the winter he sometimes made a minor 
repair as where a valve or coupling was leaking but if important 
called in the plumber. 

The day of the accident a tenant requested heat and about one 
o'clock that afternoon he made the tires and got up steam about 3. 
Newman, his assistant, later called his attention to steam escaping 
from the top of the building and by means of the fire escape he got 
in the Friee apartment as he had when Mrs. Friee locked herself 
out. The radiators were lined up but pulled back from the pipes 
about an inch or two with the valves open. The valve shuts oft* steam 
from coming into the radiator when it gets too warm and by turning 
each valve oil" he stopped the steam completely from coming 

94 into the apartment. It was not necessary to connect the radi¬ 
ator up to the supply pipe in order to shut the steam off. He 

called up the rent manager Plager, got a mop and pail and they 
were trying to protect things as much as possible when the Urices 
came in. Plager arriving soon after. Newman and Mrs. Stockdale 
also were there. lie said to Mr. Friee. “You remember I warned 
you last fall about disconnecting the radiators and just the thing has 
happened I told you would he likely to happen last fall.” Witness 
spoke of the damage done to the apartment and Mr. Friee said he 
didn't give a damn how much damage had been done to the apart¬ 
ment, all he was worried about was his things. 

Witness had never agreed to wax F rice’s floors for him hut in the 
summer Mi*. Friee said his wife was awav and he wanted to get his 
apartment fixed up while she was away. Witness said he had not 
time to do that and his regular work, whereupon at Mr. Friee’s re¬ 
quest. he recommended Charles Newman, who then was not his assist¬ 
ant, telling Newman, who later went to the Friee apartment, that Mr. 
Urioe wanted his floors waxed and Newman could make arrange¬ 
ments about the work with Mr. Friee. This was not in May, 1923 
but in July or August. lie knew nothing about the disconnecting 
of the radiators. 

He knew no one nicknamed Slim nor had any one answering the 
description of a tall. slim, light colored man had worked there since 
witness was there. The only times the Friees ever asked him to con¬ 
nect up the radiators was in 1922 when he refused and after the 
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accident, when they asked him and witness waited until Plager came 
and told him to connect them. 

95 Mr. Price had never asked him between August and the 

last of September to he sure the radiators were connected be¬ 
fore heat was turned on. Mr. Price never had said anything to him 
to give him an inkling the radiators had been disconnected and he 
knew absolutely nothing about them being disconnected prior to the 
accident. Nothing was said about connecting up the radiators at or 
after he let Mrs. Price in when she was locked out and he then did 
not know they were; Price thanked him and gave him 50 cents for 
letting his wife in. lie made no promise to connect them. 

It was not part of his duty to wax Moors for tenants each year and 
he never fixed any Moors for Mr. Price. Higgs was escorted from the 
building in March, 1925. Witness did all the work until about 
August when work got heavier with autumn coining on and Mr. 
Plager authorized him to employ an assistant. 

When Plager came in October 5 they began discussing the damage 
and Plager said to Price, ‘‘who disconnected your raditors?” P T rice 
said at first, “Higgs disconnected them." Plager questioned Price 
fmtherand tinallv Price said he disconnected them. Mr. Price said 
to Mr. Plager he felt they were responsible, should pay the damage. 
Plager replied he did not feel they were responsible in view of Uriee 
having disconnected them and that it would be a matter for the 
courts to decide. Mr. Price told Mr. Plager it was their duty to 
notify him before steam was put on and Plager replied it was a case 
for the court to determine. 

The radiator in the hath room was not disconnected. 


{Mi Charles C. Newman testified that he first did substitute 

work about the Fontanet. A little before July 15th he fixed 
the living room floor for Mr. Price. Harrison told him to see Mr. 
Price, that he, Harrison, could not do the work. Witness made 
arrangements with Mr. Price, who told witness he would have every- 
thing out so that there would be nothing in witness’ way. Witness 
took off the shellac on the Moor and then put olive oil on. 

When witness got there there were two or three pieces of furniture 
in the room and Price worked on the furniture while witness worked 
on the Moors. The radiators were disconnected and witness moved 
them out of the way to clean hack of them and then placed them 
back. Mr. Price said the work was satisfactory and paid him $f> 
for the work witness did for him. When witness finished the radi¬ 
ators were not connected up before he left, they were just put back 
in place. “I asked him if he wanted me to connect them up, and he 
said. No. and he was going to do some more work before his wife 
came out. 1 left the Moors for him to wax.” 

Witness discovered the steam escaping outside on October 5 and 
notified Harrison who got in the apartment. He had never heard 
of any one about there nicknamed Slim. 

On cross examination, witness was asked if he had not worked only 
one day for Mr. Price and said yes and asked if Price had not paid 
him for that dav said ves, Witness was paid by the elevator girls 
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or others for whom lie substitute*! and hy Harrison when he handled 
the janitor work, Harrison once being siek in the hospital and once 
away on a hunting trip. When he did the work in Price's 
07 apartment he was doin'; job work for himself. The day of 
the accident witness was there picking up odd jobs of window 
washing, etc., and helping Harrison a little through whom he got 
considerable work from the tenants. 


Harry S. Plager testified he was rent manager of the Fidelity 
Storage Company which controlled the Fontanet. Harrison had 
been janitor about two years. It was not has duty to wax the floor 
for tenants. They had a number of buildings and that was not part 
of the service they furnished in any building of theirs. 

They had no knowledge* any radiators were disconnected in the 
Urice apartment. Price had never complained to him they were not 
connected but had come to him when Price wanted papering done. 
The Fidelity got rid of Diggs in March. 1923. The Price’s had 
steam radiators and steam in every one of them could he kept out 
of the room hy shutting off the valves even when the radiators were 
disconnected. 

After the accident he found Mr. and Mrs. Price. Harrison and Mrs. 
Stoekdale in the apartna nt. “I asked him (Price) who disconnected 
the radiators, and he said Diggs did it. and 1 said Diggs didn't do it. 
and he said he did it in Mav. and 1 said la* could not have done it 
then, that I let him go in March, and finally Price said he (Price) 
disconnected them to wax his floors." 


Martha F. Stoekdale testified she had been telephone operator at 
the Fontanet for four years. She went to the apartment after Mr. 
Plager arrived. Mr. Plager a«kcd Mr. Price who disconnected the 
radiators and at first Mr. Price said Diggs. Then he after- 
08 wards said that he ( Price) Hid it and then Plager said in that 
case he held Price responsible for the* damage. 

She did not know before the accident that the Price radiators were 
disconnected. At no time did she have a conversation with Mrs. 
I rice about connecting up the radiators: never promised Mrs. Price 
to see they were connected up. nor did she ever ask Mrs. Price if 
they were connected up. Mr. Price never notified her at any time 
the radiators were disconnected, nor spoke to her about it. 

The services furnished tenants were collection of garbage and 
trash and receipt and delivery of packages and telephone calls. The 
service in unfurnished apartments never had included, nor in the 
four years had it ever been customary to wax floors for the tenant : 
that was paid extra hy the tenant. 

She never heard of any colored man doing work around there by 
the name of Slim. Diggs employment ceased in March. 1923. 


Helen Pheltant testified that she knew Mrs. Price very well. She 
saw Mr. and Mrs. Price in tin* lobby of the Fontanet going out around 
3 o clock the day of tin* accident. ‘*1 asked them if they were not 
glad the heat was on: I said 1 had not l»een feeling very well, and 
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the heat was on and I was very glad if had been turned on, and Mr. 
Trice did not make any reply. Mrs. Trice said it didn’t make any 
difference to them, because they did not feel the cold, that their 
apartment was bright and sunny, and that they had not felt the 
cold in the least.” The Trices went on out. 

On cross examination, witness said she fixed the time be- 
09 cause she was waiting for the little hoy in the lobby and the 
heat came on in her apartment shortly after 2 o’clock. The 
Trices were friendly with her. She had “very often” held conver¬ 
sation with them before that day. She had lived in the Fontanet 
seven veal’s and often had stopped and held conversations with Mrs. 
Trice. They expressed no surprise that the heat had been turned on. 
Witness was not and never had been notified the heat would be turned 
on. 

Plaintiff's counsel thereupon recalling Mi’s. Stockdale she testified 
as under cross examination that she at no time ever notified any one 
heat was to l>e turned on. 


In rebuttal Mrs. Trice testified she knew Mrs. Chelfant “slightly.” 
“I see her sometimes in the hall, have not talked to her since Mr. 
Trice forbid me to.” This was “since we went to live in the Fontanet 
Courts about a year ago." Since September. 1023 she had not talked 
with Mrs. Chelfant. She did not talk to her going out the day of 
the accident “because we were in a hurry to go down town." 

Over objection and exception as not proper rebuttal witness was 
asked “Do you recall seeing her that day” and answered ”1 do not 
recall seeing her even in the hall." 

Asked if Mrs. Chelfant had told her October 5 the heat had been 
turned on witness replied “if she had I would like to have known it. 
because of course I would not want mv tilings to be ruined.” 


4. Defendant moved for a directed verdict in each case at the con¬ 
clusion of the testimony and noted an exception to the Court’s refusal. 

Exceptions also were allowed to the refusal of the Court to 
HK) give the following instructions or prayers offered by defendant: 

“2. The jury are instructed that if they find from all of the evi¬ 
dence that the plaintiff disconnected the radiators in his apartment, 
then, their verdict shall be for the defendant." 

“3. The jury are instructed that if they find f rom all the evidence 
that the plaintiff disconnected the radiators in bis apartment and 
allowed the same to remain disconnected at a time of the year when 
it was reasonable to expect that beat might be turned on at any time, 
then their verdict shall lx* for the defendant. 

“5. The jury arc instructed that if they find from all of the evi¬ 
dence that the plaintiff’ disconnected the radiators in his apartment 
and allowed them to remain disconnected at a time of the year when 
it was reasonable to expect that beat might be turned on at any time, 
and that the defendant had no knowledge of the fact that the radi¬ 
ators were disconnected, then their verdict shall be for the defend¬ 
ant.” 
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The Court granted defendant's prayers Nos. 4, 5 1 and No. <> as 
follows: 

“4. T'he jury are instructed 11 ml if they find from all of the 
evidence that the plaintiff disconnected the radiators in his apartment 
and gave no notice thereof to the defendant, then their verdict shall 
he for the defendant.” 

‘*5VI*. The jury are instructed that if they find from all the evi¬ 
dence that the plaintiff disconnected the radiators in his apartment 
and allowed the same to remain disconnected and was in the apart¬ 
ment house at the time that steam was being turned on, it was the 
plaintiff's duty to notify the defendant that his radiators were dis¬ 
connected and that in the absence of such notice or of knowledge 
from other sources, the defendant was not guilty of negligence, and 
their verdict shall he for the defendant.” 

“(>. The jury are instructed as matter of law that before they find 
a verdict for tlit* plaintiff they must find, by preponderance of the 
evidence, that the defendant was guilty of negligence.” 

The Court granted defendant's prayer No. N modified to read as 
follows: 

“N. I'he jury arc instructed as matter of law that if they find from 
the evidence that the defendant was negligent that does nol 
101 settle the right of the plaintiff to recover against the defend¬ 
ant because they must further find whether or not the negli¬ 
gence of the defendant was the approximate cause of the injury. 
If they find from the evidence that the plaintiff was also negligent 
and that his negligence directly contributed to the injury, then lie 
can not recover. 

“Now. even if you find from the evidence that the defendant was 
negligent, that does not settle the right of the plaintiff to recover 
against the defendant because you must further find whether or 
not the negligence of the defendant was the proximate cause of the 
injury. If you find from the evidence that the plaintiff was also 
negligent and that his negligence directly contributed to the injury, 
then he cannot recover. Negligence, gentlemen, is the converse of 
due care, that is. due care, is that care which a reasonably prudent 
man would use under all the circumstances.” 

The jury's verdict on .Tune 18. I!>21 was for plaintiff, in $t>00 for 
the husband and $400 for the wife. 

5. Defendant moved for a new trial within the five da vs allowed 

t- 

by the rules in the customary form with the exception that the 
official Weather Bureau report was set forth in contradiction of plain¬ 
tiff's testimony that complaint as to the radiators being disconnected 
and promises of defendant to connect were repeatedly made the latter 
part of September in connection with the requests of plaintiff for 
lieat because the weather was “terribly cold *. This official report 
showed that from September 25th to Sept cm l cr dOth. both inclusive, 
the weather was unusually warm for the season, the lowest tern- 



FIDELITY STORAGE CO. VS. FRANK A. URICE ET AL. 


55 


perature from 7 A. M. to 10 I*. M. each day being 50 on September 
00th and ranging from (>3 to <S1 on other days between these hours, 
while the lowest temperature at other hours was 54 at midnight Sep¬ 
tember dO. The motion for new trial was overruled Julv 7th. 1024, 
and judgment entered that day. 

0. On July 14, 1924, defendant filed a motion to vacate 

102 the judgments entered, with supporting affidavits. The basis 

of the motion was that each judgment had been obtained by 

false and fraudulent testimony given by eaeli plaintiff*, which false 

testimony defendant had no reason to anticipate and no opportunity 

to make defense to and whose falsitv had become known to defendant 

* 

only since judgment by an investigation of material parts of plain¬ 
tiff's testimony. It set up that it had no knowledge until the trial 
plaintiffs claimed defendant or its servants had disconnected the 
radiators and understood the cause of plaintiffs was damage by rea¬ 
son of a failure to inspect radiators before turning on steam. 

It set up the material matters testified to falsely by plaintiffs were: 
that two of defendant's servants, one Diggs and one “Slim" had dis¬ 
connected the radiators; that the weather was cold and in September 
promises of heat and connecting of radiators had been made; that 
Nellie t rice had had seven dresses with 14 fittings made by a dress¬ 
maker named Bond or Bowen or like name located on Euclid Street 
I etween loth and 14th and formerly living near the Knickerbocker 
Theatre, and that Mrs. ( rice was not on conversational terms with 
a tenant Mrs. Chalfant who testified she had informed the lTices the 
day of and prior to the accident that heat had been turned on. ft 
alleged defendant was surprised and had met the testimony at the 
time in the only way open to it and since by investigation was able 
to prove the falsity of plaintiff's testimony by competent material 
evidence. 

7. Besides the official Weather Bureau report referred to, the affi¬ 
davits were: 


103 By Bernard Diggs that “up until April, 1923," when he 
left he had been assistant janitor at the Fontanet; that since 
April, 1923, he had not been employed by either the Fidelity Storage 
Company or James h. Karrick and was then janitor at the Hillcrest; 
that at no time had he disconnected any radiators occupied by the 
l’rices for any purpose whatever. 

By George Graner that he was generally known as “Skinny” and 
never known as “Slim" and during his eight years employment as 
plumber in the real estate department of the Fidelity Storage Com¬ 
pany had never known any one known as Slim working for it or in 
any of its buildings; that a month before the trial he had been in the 
Urice apartment fixing a water spigot but never had been in the 
apartment prior to that, never waxed or rubbed floors in any apart¬ 
ment but had adjusted and repaired radiators in the Fontanet and 
other buildings but never in the Urice apartment. 

Bv Ivv S. Brown that she had lived at 1357 Euclid Street since 

V «. 

October, 1917, and formerly lived in the Fontanet; that she was a 
dressmaker and had done sewing for at least seven and was then 
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working for live tenants of the Fontanet; knew of no other dress¬ 
maker on Fuelid between ltftli and 14th; did not know either of the 
Frices and never had done any sewing for Mrs. Friee. 

By Harry S. 1’lager that he had investigated the blocks of Euclid 
and Fairmont streets between 13th and 14th and the only dress¬ 
makers in the blocks were the aforesaid Mrs. Ivv S. Brown and 

* 

Mis. Marv I'. Bowen of 1313 Fairmont street, who owing to lame- 
« 

nes.» stated she had done no dressmaking for four years 
lot although formerlv so engaged and had never worked for Mrs. 


Friee. 

Bv Mrs. Kenneth Koinnev that she had lived in the Fontanet 
» * 

several yeais and knew the Fiices. That in 1923 Mrs. Friee ha<l 
asked witness to help her hv lilting an evening gown on her. on 
otheroeeasions had told her of other named clothing she was making 
for herself and a numl er of times informed affiant she made her 
own clothes. That atliant knew Mrs. Friee had known Mrs. Chal- 
fant for some time past, had borrowed cake pans of Mrs. ('halfant. 
which were still in Mrs. Frices possession at the time of the trial 
of the present suit and had not been returned until July 4. 19*24. 

Bv Mrs. .1. A. Elmore for several years a Fontanet tenant that 
Mrs. Friee had asked her to aid Mi*s. Friee make dresses by witness 
lit ting them on her. Mrs. Friee saying she made her own clothes. 

By Mrs. K. M. Hicks, a Fontanet tenant, that at Christmas time, 
1922. and in May. 1923. at Mrs. Frices request she had fitted on 
Mrs. Friee two described dresses and knew Mrs. Friee made all her 
own clothes except for an occasional dress ready made and that she 
knew Mrs. Friee had known Mrs. ('halfant for some time past and 
knew her at the time of the trial. 

By Lillias Klopfer that she had a beauty parlor at 14th and Fair¬ 
mont Streets and while she was treating Mrs. Friee in 1924 the 
latter asked her to >ell for her certain described suits and clothes 
which atliant had tried unsuccessfully to do and had returned them; 
that they showed signs of wear but no evidence of damage 
bv steam. 


105 By David B. Karrick that as vice president of the Fidelity 
Storage Company he had charge of defense of the two Friee 
suits. That each action he understood was based on a claim of 
failure to inspect the radiators before turning on steam and was 
surprised by testimony alleging the storage company’s employes 
had disconnected the radiators. That affiant had present employes 
in whose presence Friee had admitted he disconnected them; that 
Diggs was not in their employ and he had no reason to anticipate 
any claim would he made any employe had disconnected them. 
That he had later caused an investigation to be made of testimony 
of the Frices at the trial. 

Plaintiffs submitted counter affidavits by themselves in which Mrs. 
Friee stated she was confused at the trial and that she had had an 
evening gown made by a Danish modiste styling herself Madame 
Broun who once lived on Chapin Street between 14th and 15th but 
who had recently married and moved to Ohio and had had another 
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evening gown asked about made in Grinnell, Ohio. That she did 
make over some clothes for herself and the clothes Mrs. Hicks and 
Mrs. Romney had helped her with was a minor adjustment in Mrs. 
Romney's case and an unsuccessful attempt to make over in Mrs. 
Hicks’ case. That the cake pan had been volunteered her by Mrs. 
Ohalfant and she July 4, 1028. had bought a duplicate at the 5 and 
10 cent# store and returned it. That none of the articles mentioned 
in the Klopfer affidavit were included in the suit against the Fidel¬ 
ity. That in the spring of 1021. Miss Klopfer had asked affiant if 
she had any second hand clothes to sell and she had replied she 
had some, that most of her clothes had been ruined by steam 
10(‘> but she had some which had been worn or outgrown and 
which were in Mr. 1 Vice's closet and not injured and she 
would send them over. Miss Klopfer to sell them for what 
she could get over a fixed lump sum but had not done so and affiant 
had given them away. 

Frank A. I rice made affidavit one evening dress had been made 
for Mrs. I * rice bv a Madame Bruun. who lived with some other 
girls in the Berkshire on Chapin street between 14th and loth and 
later lived on l<»th near You Street and who he was informed bv 
her former associates had recently married and lived in Cincinnati. 

By several ladies some living in W ashington and Hyattsville and 
others in Grinnell. Iowa, that they knew Mrs. Urice, the clothes 
she had and her ability to sew. that it was impossible for Mrs. Urice 
to make all the clothes she wore and they knew of clothing she had 
bought ready made. 

By Raymond Barnes, that he had been janitor at the Fontanet 
from lfflff until the summer of 19>J, and that it was his duty to 
and he did notifv tenants when heat was to he turned on and it was 
his duty to see radiators were in proper condition. 

By Krnest Randall, that he had been employed at the Fontanet 
from 1G21 to May, 1028, and it was part of his duty to and he did 
notifv tenants when steam was to be turned on in the fall and in- 
spect all radiators in apartments before steam was turned on. 

By Anna Randall that Diggs had said he had recently made an 
affidavit against the Urices which was false and fraudulent, that if 
he told the whole truth about the matter of uncoupling the 
107 radiators Harrison would be sent up and he would swear to 
anything to keep Harrison out of jail. 


Assignments of Error. 

1. That the Court below erred in not directing a verdict for de¬ 
fendant. 

2. The Court erred in not instructing the jury that if tliev found 
Frank A. Urice had disconnected the radiators plantiffs could not 
recover. 

8. The Court erred in not instructing the jury that if Frank 
Urice disconnected the radiators and allowed them to remain dis¬ 
connected at a time of the year when it was reasonable to expect 
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heat to be turned on at any time that their verdict should he for 
defendant (vide, that a simple turning on of a wheel valve would 
shut off steam from the apartment). 

4. The Court erred on the showing made during the term of false 
statements made by plaintiffs in material matters as to which they 
could not be mistaken in not vacating the judgment and ordering 
a new trial. 

5. The Court erred in admitting as evidence certain physical pieces 
of furniture and clothing without evidence other articles sued for 
were subjected to the same causes and were similarly damaged. 

0. The Court erred in permitting Nellie l rice to testify in rebuttal 
that she did not recall even seeing Mi’s, ('halfant in the hall the day 
of the accident. 


Wherefore, the premises considered, petitioner prays the allow¬ 
ance of a writ of error to the Municipal Court for the correc¬ 
tors tion of the errors complained of, and for such other and 
further relief as to the Court mav seem meet and proper. 

FIDELITY STORAGE COMPANY. 

A ( or / to rat ion, 

Bv DAVID B. KAKRICK, 

*• 

Vice President, Petitioner. 

District of Columbia, ss : 

David B. Karrick, being first duly sworn, deposes and says: That 
he is Vice President of the Fidelity Storage Company and was in 
charge of its defense of the suits of Frank A. and Nellie C. Trice 
against it. and was present at the trial of same: that the facts stated 
in the foregoing petition of his own personal knowledge are true 
and those stated on information and belief he believes to be true. 

DAVID B. KARRICK. 


Subscribed and sworn to before me this 9th dav of October, 19*24. 

JOHN D. SADLER. 

Notary Public, D. C. 

Service of copy of foregoing petition and memorandum brief is 
hereby acknowledged this — day of October, A. D. 1924. 


Attorney for Respondent. 
109 Memorandum Brief. 

Petitioner has suffered substantial injustice by the judgments 
sought to be reviewed. Errors of law were committed by the trial 
judge and she refused to reopen them when it was shown, and in 
essentials not denied hut attempted to be confessed and avoided, 
that plaintiffs had testified falsely as to at least four material mat¬ 
ters that they could not be innocently mistaken about. It was not 
a case of testimony, by other witnesses, but by the benefiting plain¬ 
tiffs themselves. 
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The application for a writ of error to review the judgment and 
the refusal to vacate it is seasonably made. The action to vacate was 
made during the same term of the Municipal Court at which the 
judgment was rendered and in only seven days after entry of judg¬ 
ment. It was not heard until September because the trial judge 
was on summer vacation. 


Memphis vs. Brown, 94 U. S. 715: 


A motion during the term to set aside a judgment suspends the 
operation of that judgment so that it does not take final effect until 
the motion is disposed of. The period to petition for writ of error 
dates from such disposal. 

See also Preston vs. McCann, 43 Md. lb, also holding an appeal 
lies from action on the motion as well as the judgment. 

The facts on the motion to vacate were sworn to as required in 
motions to vacate a judgment for fraud, deceit or surprise, Spalding 
vs. Crawford. 9 App. I). C. 961. 

It is a general rule that all judgments are under the con- 
110 trol of the Court which rendered them during the term and 
may be vacated or annulled by that court, Phillips vs. Nag¬ 
iev, 117 U. S. 673 and Bronson v. Schulten, 104 U. S. 410. 

While courts may bv bill in equity or motion made even long 
after the term has expired vacate a judgment for fraud as to mate¬ 
rial circumstances, Md. Steel Co. vs. Harney, 91 Md. 360, in such 
cases relief is less freely granted because the pally must show reason¬ 
able diligence and no unusual hardship to the opposing party, 23 
Cvc. 901. 


But where the application is made at the same term and even only 
a probable showing is made the rule is. as stated in 23 Cvc. 896, 
that “the court should be included to grant the relief asked rather 
than to deny it and doubts should be resolved in favor of the ap¬ 
plication.” Natnon vs. San Francisco R. R. Co. 41 Calif. 17 and 
Westphal vs. Clark, 46 Iowa 282. 

In the instant case, neither Mr. Bauman, its trial counsel, nor the 
Fidelity were in the slightest negligent in not preparing to meet a 
claim some former employe had disconnected the radiators, because 
both declaration and amended declaration in each case made no 
such allegation but relied on a duty to inspect. As to the plenary 
power of courts over their judgments in term time, that a motion 
made in term but not then disposed of carries over as of the original 
term see 33 Cvc. 901. 907. Courts should be vigilant to protect 
their integrity against plaintiffs and here it will be observed plain¬ 
tiffs were careful always to put the onus on some one, like Diggs, 
known to be no longer there or vaguely described as with Slim. 
I 1 1 The jury should have been instructed for defendant and 
especially if it found Urice had disconnected the radiators. He 
had no right to disconnected them and if he did so was charged with 
the duty and obviously was able to connected them up again, and to 
turn off steam and prevent damage if steam were turned on by the 
simple act of turning the wheel valve that on all radiators it is com¬ 
mon knowledge prevents steam and heat from going from the supply 
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pipe to the radiators. It was manifest contributory negligence. 
Urice's statement lie did not know what the wheel valve was for is in¬ 
credible and unbelievable. 

Counsel crave pardon for the length of the petition in this case but 
believe it was necessarv under the conditions to be reasonably lull 
as to the facts. 

Respect fu 11 v submitted. 

Attorneys for Petitioner. 

Urice Exhibit #3. 

In the Court of Appeals of the District of Columbia. 

Original, No. —. 

Fidelity Storage Company, Petitioner. 


Frank A. Urice and Nellie C. Urice, Respondents. 

Objection to Allowance of Writ of Error. 

To the Honorable the Chief Justice and Associate Justices of the 

Court of Appeals: 

Come now the respondents in the above entitled cause and 
112 in opposition to the application for Writ of Error herein, and 
sav that the Writ should not he allowed for the reasons set 
forth herein: 

Because of the unusual length of the petition tiled herein, your 
respondents will respond paragraph by paragraph and page by page 
to said petition. Some of the testimony has been outlined in the pe¬ 
tition and your respondents shall make certain additions thereto, the 
same to he read in conjunction with the testimony as outlined in the 
paragraphs of the petition. 

1. The Urices sued the Fidelity Storage Company, the husband 
alleging that he was a tenant by sufferance and the wife alleging 
that she was a member of the husband s household. Defendant be¬ 
low was not sued as the agent as stated in said paragraph of petition, 
hut was sued as the landlord. Plaintiff in his Declaration alleged 
that his apartment together with the other portions of the building 
were heated by steam, heated through a central heating plant, 
operated, controlled and managed hv the defendant company, its 
agents and employees and that the radiators, pipes and appliances 
were controlled by the de fendant. Counsel for your respondents, in 
hi* opening statement, among other things said: “We expect to show 
that at a later time, the Fidelity Storage Company became the land¬ 
lord of Mr. Urice and that one of the employes uncoupled the 
radiators in his apartment, an employee doing some work fixing up 
floors, but that this was sometime in August: this was about sometime 
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in August, 1923. Wo expect to show you further that those 

113 radiators were never coupled up again. We expect to show 
you further that he called the attention of the employees to 

the fact several times that these were not coupled and asked that they 
he coupled up and he was promised they would be.” The trial which 
was before a jury, lasted two (2) days. It was reported and testi¬ 
mony covered 262 pages. 

2. Urice did not occupy a top story in the Fontanet Courts, hut 
occupied apartment No. 506, which was one of a number of apart¬ 
ments on the top floor of the Fontanet Courts. 

3. Mr. Urice, when testifying about Slim described the work which 
Slim did around the apartment as janitor work, picking up garbage 
and scrubbing the floor. 

Page 3: Urice testified that on the day the heat was turned on, 
they left the apartment house between 3:00, 3:10 and 3:15 in the 
afternoon and on the way out, saw Mrs. Stockdale, who, Mrs. Urice 
testified, was the Assistant Manager and Mrs. Stockdale greeted them. 

4. Mr. Urice described in considerable detail the condition, which 
he found upon his return to the apartment, the condition of the walls, 
ceilings, etc., and lie also gave a complete and minute description 
of every article of furniture, describing its condition both before and 
after the accident. It was after this complete and thorough descrip¬ 
tion covering a number of pages that witness then testified that 

only one (1) piece of the furniture injured was in his posses- 

114 sion and that was a cedar chest. This cedar chest was then 
offered in evidence. A complete statement was made as to 

the injuries to the dresses belonging to Mrs. Urice and one of the 
dresses of Mrs. Urice, which had been injured by steam, was then 
offered in evidence. Testimony had been given as to the extent of 
steam and damage to clothes in the bedroom and then a suit of under¬ 
wear belonging to Mr. Urice was offered in evidence. Mr. Urice 
testified that the major portion of Mrs. Urice' clothes were in a closet 
in the bedroom and that the closet door was open. That these clothes 
were injured and that they were never worn afterward. 

Mr. I rice testimony about the two white men inspecting the 
radiator, putting a small piece of wood under one end and telling 
him not to bother about the valves on the radiators, was given on di¬ 
rect examination and not on cross examination. 

5. Mr. Urice described Higgs as a man. who worked around the 
apartment house sometimes gathering up the garbage, rubbing the 
floors and hallways and did other work, several times with the 


janitor. 

Page 4: Slim started to uncouple the radiators and said it wa< not 
possible to get a fifty pound waxer beneath the radiator and do a 
good job and since they were disconnected in other rooms, he would 
disconnect those to make a nice job of the waxing. lie testified that 


Slim was in the employ of the landlord and that Slim did janitor 
work about the apartment. Urice testified as to the radiators, il¬ 


lustrating in the Courtroom from a radiator, that all the 
115 valves look like that, but that when the white men were up 
there, they put on a plug at the upper end that seemed to 
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be stationary. When asked if lie could adjust the valves said lie 
didn't know, lie never fooled with them lieeause lie had been in¬ 
structed by the white men. who fixed the radiators never to tamper 
with the wheel valve and that if there was anything wrong with the 
water or heat in anv wav, he never touched the valve, he called the 
janitor immediately about that. 

t>. Hutchinson, a furniture finisher of 17 years experience, testified 
as to the condition of the furniture after the steaming, his testimony 
covered 10 pages. Parker, a colored boy, who helped Price work on 
the furniture after the steaming, testified as to the condition of the 
furniture after the steaming. 

Mrs. ( rice described Mrs. Stoekdale* position as being 
that of a telephone operator and assistant manager to Pflager and 
that Mrs. Stoekdale acted as manager for Pflager. 

7. Mrs. Price in testifying as to her conversation with Mrs. Stock- 
dale said. “I said they disconnected the radiators and I told her 
then—she knew that my radiators were disconnected because they 
had wondered how they had waxed the floo?-s and 1 told her every¬ 
thing looked so nice except the radiators and they were away from the 


walls, and 1 wish they were hack.” 

Parjr X: Mrs. Price testified that the radiators in the living 
llfi room and dining room had been disconnected hv Higgs and 
that Higgs had not been paid because he had not completed 
the job. said that she did not even tip him that he had only put tin* 
one coat on the living room floor. 

Pctf/r 0: Rosinski. who had been a cabinet maker for 30 years, 
testified that he had inspected the furniture after its steaming and 
testified as to its condition. Mr. Breckons. an attorney at law. and 
who lived in an apartment on the same floor as the Price’s apartment, 
testified as to the condition of the apartment after the steam. Mr. 
Curtis testified as to the effect of live steam on paints. 

X. This concluded the plaintiff’s testimony and thereupon a motion 
was made hv the defendant for a directed verdict, which motion was 
overruled. Hefcndant then put on its testimony. The petitioner 
« t> out with considerable fullness, the testimony on behalf of the 
defendant and your respondent will only state' the testimony where 
it thinks it should have been amplified. 

Pnt;r 9: Harrison testified that when Newman called his attention 
to the steam, he. Harrison, ran to the switch board and got key No. 
r>0(> from Mrs. Stoekdale for the Price apartment, which is the num¬ 
ber of their apartment, but that the key would not unlock the door. 

Pat/r 10; Harrison testified when asked if he had heard the con¬ 
versation between Mr. and Mrs. Price and Mr. Pflager. said that he 


had. 


Q. Hid you hear it? A. 1 heard part of it. 

Q. State what part of the conversation you heard? 

117 Objection was made by counsel for the plaintiff below, ob¬ 
jection was overruled, exception was noted and Harrison then 
testified as to a portion of the conversation which he claims to have 
heard. 
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Page 11: Newman testified that he worked around the apartment 
and was in the other fellow’s place and that fellow paid him. If he 
took the elevator girl’s place she paid him, that he substituted. He 
was then asked: 


Q. Were you ever an assistant to Harrison here? —. When he 
was sick and on a vacation, I worked for him and he paid me. 

And on cross examination, Newman testified that when he sub¬ 
stituted for Harrison, he handled everything just like the regular 
fellow and did the entire work, that when he was on duty as janitor, 
Mrs. Stoekdale gave him orders. That lie relieved Harrison on the 
nth of October, and that he was doing Harrison’s work if Harrison 
had any work to he done. That he was just helping a little around 
and not doing any special work, sometimes would go around and 
would remain while Harrison was gone and would do the work and 
assist him. Newman went up to the apartment with Harrison at 
the time of the steaming. 

Page 13: Mrs. Stoekdale testified also that the janitor or assistant 
janitor removes the garbage from the apartments and that no one else 
does that. She knew that the roster of employees in the elevator had 
1’Hager's name posted on it as manager. All that she remembered 
of the conversation between the Urices and Diggs was in regard to 
the question of who did disconnect the radiators. She remembered 
nothing else. The Court’s attention is called to the fact that 
1 IS Slim did the type of work which Mrs. Stoekdale says was that 
of the janitor or assistant janitor. Mrs. Urice testified in re¬ 
buttal that Mrs. Stoekdale told her while thev were all standing in 
the steamed apartment that she, Mrs. Stoekdale had notified Mrs. 
Hutchins that the heat had been turned on. 

Mr. Vrice also testified, no objection being made by the defendant 
below, that after the steaming that he had overheard a conversation 
between Harrison and a boy on the roof of the apartment house im¬ 
mediately over the roof of the Urice’ apartment; that he saw Harri¬ 
son, recognized him and knew it was he talking. The little boy said 
they were putting up an aerial and the little boy said, “You will 
punch a hole in the roof and go down in the Trices’ apartment—that 
don’t make any difference, I don’t care;” and then he said, “T tried 
to steam them out, Ttried to drown them out and 1 guess then the 
next time in order to get them out, I will have to burn them out.” 

Page 14 of petition, in Paragraph 4, counsel clearly sets out the 
prayers refused and the prayers granted. The attention of the Court 
is called, however, to the fact that the Court announced that defend¬ 
ant’s prayer No. 5 was denied, “because taken care of by defendant’s 
prayer No. 4." Page 15, in Paragraph 5, a motion for new trial was 
argued and overruled. 


Responding to paragraph 6 on this page, your respondents call the 
Court’s attention to the fact that this motion to vacate on the ground 
that false and fraudulent testimony had been offered, was duly heard 
bv the Court below on affidavits offered bv the defendant be- 
110 low and counter affidavits by the plaintiff below. The case 
was duly argued before the lower Court, the argument taking 
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the whole day. This Court which had heard and seen witnesses and 
remembered the ease very well, which had spent two (2) days in trial 
of the ease, took the motion to vaeate under advisement and after due 
consideration overruled the motion. The ease was fully argued and 
presented to the lower Court. 


.4 ryument. 

Responding to the assignments of error in the order set out in the 
petition, counsel for the respondents, says: 

1. The Court committed no error in refusing a directed verdict 
Iwmise it was a disputed question on which testimony had been given 
by Mr. and Mrs. Trice on one side, that employees of the defendant 
landlord had uncoupled the radiators and testified numerous requests 
had failed to connect them up; on the other hand, some of the wit¬ 
nesses for the defendant claimed they never had disconnected the 
radiators and did no/e know that they had been disconnected. On 
this statement of facts, the heating plant being in the entire control 
of the landlord defendant, the question properly went to the jury. 

O'Hanlon v. Orubb, 28 App. I). C. 251. 

Wardman v. Hanlon, 52 App. D. C. 14. 

Iowa Apartment House v. Ilirschel, 2G App. I). C. 457. 


2. Court committed no error in refusing prayer No. 2 because that 
prayer was not complete enough, considering the facts testified to. 
Plaintiffs had testified to the fact that they had requested the janitor 
a number of times to connect up the radiators and that the janitor 
had promised from time to time to connect up the radiators 
120 so that even if the jury had believed that the plaintiffs had 
disconnected the radiators, the prayer was not broad enough 
t<> cover the proposition, also involved in the case, that from time to 
time notice had been given to the janitor and from time to time 
promises had been made by the janitor to connect the radiators up. 
Trice from time to time requested that they be connected before beat 
be turned on. The plant was under the entire and exclusive control 
of the janitor and Trice had been warned by the two men who had 
put a plug under the radiators not to touch anything about the radi¬ 
ators. 


The Court below therefore committed no error in refusing the 
second prayer. 

2. Prayer 5, which was refused, was substantially the same as No. 
2, which had been refused, except that portion which brought up 
the question of Trice allowing it to remain disconnected at a time 
when heat might be expected to be turned on. The testimony shows 
on the part of the plaintiffs that Trice from time to time requested 
the janitor specifically that the radiators be connected before the 
heat should be turned on and from time to time the janitor promised 
to connect them. Trice also tetified he had been warned bv the 
men repairing the radiators not to touch anything about the radiators 
and further testified that be never touched the radiators and if the 
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room became too warm, lie would open a window, with this testi¬ 
mony in, it was proper for the Court to refuse prayer 3. 

Paryer No. 5, which was refused, was refused by the Court, who 
announced that it was rejected because it was taken care of 

121 in prayer No. 4 and prayer No. 4, as the Court may see, 
covered the question as to whether notice had been given. 

4. Court committed no erreor on the motion to vacate on the 
ground of alleged false statements and fraud. This was given a 
full and complete hearing in the lower Court. Many affidavits were 
filed on both sides. It was argued almost an entire dav before the 
lower Court. That Court had heard the witness in the case orig¬ 
inally and had seen them and that Court, after taking the case 
under advisement for some time, overruled the motion to vacate. 
The question was largely a matter of discretion in the lower Court 
and tins Court should hesitate to interfere in a matter of this kind. 
The Court below was entirely familiar with case. 

Nothing has been shown in the petition tiled herein, which would 
warrant this Court in finding that there was an abuse of discretion 
on the part of the lower Court in not granting the motion to vacate. 

5. The Court committed no error in admitting certain pieces 
of furniture and clothing because thev were offered and exhibited 
after there had been a complete and minute detail statement of the 
damages which had been done to all the furniture in the apartment 
and to all the clothing. This could not possibly have misled a 
jury because a complete detailed description was given of the con¬ 
dition of the furniture and clothing both before and after the 
steaming and the testimony showed that these articles, which were 
exhibited had been injured by the steam. The position did not 
allege that this prejudiced the jury in any way or in any way ma¬ 
terially affected the finding of the jury in the case and if it 

122 were error to admit such pieces of furniture and clothing, 
the error was a harmless one. 

6. This assignment of error, your respondent considers frivolous, 

for Mrs. Chalfonte had testified that she had talked to Mrs. Urice 

in the hall of the apartment house just as Mrs. Urice was going 

out on the dav of the accident. Mrs. Urice testified in rebuttal 

* 

that she did not remember even seeing Mrs. Chalfonte. We sub¬ 
mit the rebuttal testimony was properly admitted. We say further 
that in the event that the Court committed error, that the error was 
a harmless one. 

Further responding to the petition, your respondent says that this 
case was fully gone into below, that the defendant below was ably 
represented by counsel, that it was tried very thoroughly and that 
the case consumed 2 davs in its trial, that the testimonv was re- 
ported and 262 pages of testimony were taken, that the proceedings 
were very expensive and a great hardship has been suffered by the 
plaintiff, that the jury heard the testimony, weighed the evidence 
and found in favor of the plaintiffs. After the verdict a motion 
for a new trial was filed and argued and overruled. After a judg¬ 
ment, a motion to vacate was filed, argued and overruled. The case 

9—4342a 
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was considered thoroughly below, no errors of law were committed, 
no injustice was done to the defendant and a comparatively small 
amount of compensation for the damages suffered was awarded to 
the plaintiffs. 

The verdict in these two cases was returned June 18, 1924; motion 

for new trial was tiled June *28, 1924 and overruled on July 7, 1924 

and judgment entered as of that date. On July 15, 1924, 

123 defendant filed his motion to vacate. Your respondent does 

not believe that a motion of that type keeps the judgment 

open until the same is passed on. Your respondent believes that 

petitioner to protect himself should have filed his petition for writ 

of error within ten davs from Julv 7. 1924. Motion to vacate 

«. %• 

was overruled on September 29, 1924. 

Wherefore, the premises considered, your respondent respectfully 
prays this Honorable Court that the petition for writ of error be 
denied. 

Respectfully submitted, 

y 

Attorney for Respondents. 

District of Columbia, ss: 

Michael M. Doyle, being first duly sworn, deposes and says that 
he is the attorney for the respondents in the above entitled cause 
and has read the aforegoing petition by him subscribed; That he 
knows the contents thereof and that the allegations therein contained 
as of his personal knowledge are true and those stated upon informa¬ 
tion and belief he believes to be true. 


Subscribed and sworn to before me this — dav of October, A. D. 
1924. 


Notary Public, D. C. 

124 Respondents’ Exhibit No. 4. 

Frank A. Urice, of Washington, D. C., after being first duly sworn 
according to law deposes and — that: 

Your affiant has investigated and caused to be investigated certain 
facts and conditions at Fontanet Courts, and upon information di¬ 
vulged to him bv the employees and servants of Fontanet Courts, 
finds and submits: 

That Mrs. Helen Chalfante and her husband, Herbert L. Chal- 
fante, did vacate a back two-room apartment, directly over the boiler 
room and coal bin, and were permitted to move into Apartment No. 
109, a court apartment on the front side of Fontanet, sometime after 
Julv 1924. 

’that Mrs. Parlin moved from a north court apartment, Apartment 
No. 101 facing the lobby, to Apartment No. 114 facing 14th Street, 
with eastern exposure, about the first of October, 1924. 
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That Mr. Kenneth Romney, and his wife Mrs. Edna Romney, 
were permitted to vacate a two-room court apartment on the second 
floor, facing a north court, and move into a three-room-corncr apart¬ 
ment on the third floor. Apartment No. 312 with a southern and 
eastern outlook. This change took place about the first of October 
1924. 

Mrs. R. M. Hicks, on October 28, 1924, vacated a two-room north 
court apartment and moved into Apartment No. 506, a three-room 
corner apartment with southern exposure as well as western outlook. 
(This is the apartment that was vacated on October 27, 1924 by Mr. 
and Mrs. Frank A. t rice, after ejectment proceeding had been in¬ 
stituted by Fidelity Storage Co., notwithstanding the fact that Mr. 
t rice offered to pay the increased rents.) 

That all the above tenants referred to were and are now tenants 
at Fontanet Courts, and that all changes in tenancy were made within 
the said apartment house at times very near the dates shown on their 
affidavits signed in behalf of the Fidelity Storage Co., as against 
Frank A. Trice and Nellie C. Trice. 

That a record of no other tenants were shown to have moved about 



in Fontanet Courts within the year 1924. 

Cpon further investigation your affiant was informed 
and submits that Mrs. Pierson was not a tenant in Fontanet 


Courts during the veur 1923, 

July 1924. 

* 


and was not a tenant in said house until 

FRANK A. URICE. 


Subscribed and sworn to before me this 14th dav of November, 
1924. 

[notarial seal.] H. B. LINTON, 

Notary Public, D. C. 

Trice Affidavit Exhibit #5. 

Tester C. Riddle, after being first duly sworn according to law, 
deposes and says: 

That lie is a resident of Washington, 1). C\, and living at the 
Argonne Apartment House, and employed as an Expert with the 
T. S. Tariff Commission.* 

That he has known Frank A. Trice for five years and has known 
Nellie C. Trice for three years. 

That he has very frequently visited and called upon the Urices at 
their Apartment in Fontanet Courts between the Autumn of 1921 
and October 1, 1923, as well as several times during the year 1924. 
That he has been their guest many times during the seasons of 1921 
and 1922 when there was heat in their apartment and that he has 
known the Trices to regulate the temperature of their rooms by ad¬ 
justment of windows and doors, and that he did question the 
126 Trices why they did not regulate the heat in the apartment 
by turning off the radiators and received the reply that 
neither of the Trices ever adjusted the radiators because they said 
they were instructed not to change anything about the radiators. 
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That he lias never sien either of the Trices make any adjustments 
about their radiators. 

LESTER C. RIDDLE. 

Subscribed and sworn to before me this 20th day of November, 
1924. 

[notarial seal.] ROGER L. CALVERT, 

Notary Public, D. C. 


Trice Exhibit #6. 

Frank A. Trice, of Washington, Distinct of Columbia, after being 
first duly sworn according to law. deposes and says that: 

He did purchase from Win. I\ Bover some radio apparatus and 
materials and that such purchases from Bover began on January 15, 
19 24. 

He has compared his records and hooks of account with the records 
and books of account of Win. I’. Bover and that the records and 
books of account of Win. f\ Bover show sales records of radio ma¬ 
terial to vour affiant first on January 15. 1924, and that the transac- 
tions and account with your affiant was closed in August, 1924. 

Wm. I\ Bover has never seen vour affiant build or install 
127 a radio set, which fact Bover now admits to vour affiant. 

« t 

Your affiant was never in the employ of Wm. P. Bover. 

FRANK A. TRICE. 


Subscribed and sworn to before me this 3d day of December, 1924. 

[notarial seal.] H. B. LINTON, 

Notary Public, D. C. 

Trice Exhibit #7.' 

Joseph C. Carver, a resident of Washington, in the District of 
Columbia, and a Reviewer of Consolidated Returns, Income Tax Tnit. 
after being duly sworn according to law deposes and says: 

That during the year 1924 he purchased from Frank A. Trice, of 
Washington, I). C.. certain radio materials and parts, and some tools 
suitable for building radio sets. 

That the tools purchased from said Trice were small tools consist¬ 
ing of electric soldering iron, small pliers, and different articles which 
could be used in making a home-made radio set. but that among the 
tools purchased there were no tools or instruments which could be 
used in connecting or repairing steam radiators such as he saw in 
Mr. Trice's apartment in Fontanet Courts. 

That he has now and has had radio sets in his home and has never 
needed to use, or used tools, in making a radio installation 
128 which one would use in connecting up steam radiators. 

JOSEPH C. CARVER. 
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Subscribed and sworn to before me this 12 day of Nov., 1924. 
[notarial seal] S. COTTRELL, 

Notary Public, IJ. C. 


Urice Exhibit #8. 

Frank A. Urice, of Washington, D. C., after being duly sworn ac¬ 
cording to law, deposes and says: 

That he has been very reluctant in stating to the Court, or to his 
attorney, his reasons for forbidding his wife. Nolle C. Urice, to speak 
to or associate with Herbert L. Chalfante, or his wife Helen Clial- 
fante, residents of Fontanet Courts, Washington, D. C., since the sum¬ 
mer of 1922. 

That the reason he forbid his wife to associate with the said 
Chalfantes since 1922. and the reason that he has shunned the ac¬ 
quaintances of and associations with the said Chalfantes, is beca”S" 
that during the summer of 1922 that lie was apprized of the fact that 
Herbert L. Chalfante had been indicted by the (irand Jury for the 
violation of some rule in the Bureau of War Risk, which had to do 
with the “Fraudulent handling of Claims of Ex-service Men." and 
vour afliant, was further informed that his associations with Mr. 

Chalfante would not benefit his standing with the Income Tax 
129 Unit where he was employed. Your affiant was further in¬ 
formed in 1922 that said Chalfante had been dismissed from 
the employ of The Treasury Department on July 15, 1920, “With 
Prejudice.” 

That your affiant has investigated and has caused to be investigated 
the allegations against the said Chalfante and has found condition > 
and truthfulness sufficient in the allegations to cause him to believe 
that to associate with the Chalfantes would not be to the best interest 
of either his wife or himself to be seen in the company of Chalfantes 
(The Court’s attention is invited to the record of the District At¬ 
torney’s office concerning Grand Jury Indictments Nos. 87073 an 1 
37074, as well as Treason’ of United States records of July 15, 1920 
dismissal with prejudice Form 211a, also invite attention to violation 
of Civil Sendee Rule XII, Section 3.) 

That since the summer of 1922 your affiant has not been intimate 
with the Chalfantes. nor has he conversed with them since the sum¬ 
mer of 1922 more than was required by common decency, that is t » 
say, only to pass the time of day when met in the lobby or upon th * 
street. That affiant did forbid his wife to be seen in the Chalfantes' 
company anywhere and that be did avoid Chalfantes with as much 
tact as he knew how, to avoid them embarrassment. 

Your affiant further says that he was never intimate with the dial 
fantes and has had nothing more than a speaking friendship with 
them since 1922. 

FRANK A. URICE. 
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130 Subscribed and sworn to before me this 12th dav of Nov. 
1924. 

f NOTARIAL SEAL. 1 H. B. LINTON. 

Notary Public, D. C. 

Order Dismissing Bill and Rule. 

Field February 13, 1925. 

******* 

This cause coming on to he heard upon the Bill of Complaint and 
rule to show cause for a preliminary injunction, and the answer of 
the said defendants to said rule, and upon defendants’ motion to dis¬ 
miss the Bill of Complaint, after argument by counsel for the re¬ 
spective parties, it is bv the Court this 13th dav of Februarv, A. P., 
1925, 

Adjudged, ordered and decreed that the rule to show cause for a 
preliminary injunction herein he and the same is hereby dismissed. 

It is further adjudged, ordered and decreed that the motion to 
dismiss the Bill of Complaint herein he. and the same is hereby 
granted, and it is hereby further 

Adjudged, ordered and decreed that the Bill of Complaint filed 
herein he dismissed with costs against the plaintiff. 

WILLIAM HITZ, 

Justice. 

Plaintiff noted an appeal to the Court of Appeals in open Court 
upon above order and the same was by the Court allowed, bond 

131 to he given to act as a supersedeas in the sum of 2,000 Dollars, 
or One Hundred ($100.00) Dollars cash, deposited in lieu of 

cost bond. The supersedeas bond if given shall act as a stay of execu¬ 
tion A issuance of execution is stayed for the period allowed by rule 
for the giving of a supersedeas bond. 

WILLIAM II1TZ. 


Assignments of Error. 

Filed Februarv 17. 1925. 

%j 

******* 

Now comes the plaintiff and assigns the following errors on the 
part of the Court below: 

1. The Court erred in dismissing the hill of complaint. 

2. The Court erred in denying the petition of plaintiff for a tem¬ 
porary injunction. 

3. The Court erred in granting defendants’ motions to deny a tem¬ 
porary injunction. 

4. The Court erred in granting defendants’ motion to dismiss the 
bill of complaint. 
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5. The Court erred in not taking or directing the taking of testi¬ 
mony as to whether or not the judgments obtained by the defendants 
and each of them had been obtained by the fraud and perjury of the 
defendants and each of them. 

CHAS. H. MERILLAT, 

Attorney for Plaintiff. 

Service of copy of foregoing assignments of error acknowledged 
this 17th dav of February, 1925. 

M. M. DOYLE, 

S, 

Attorney for Defendant s. 


132 Memorandum. 

February 25, 1925.—Bond on appeal of plaintiff for $2,000.00 ap¬ 
proved, hied. 


Designation of Pie cord. 

Filed February 17, 1925. 

******* 


The Clerk will please include in the transcript of record on appeal 
in the above entitled cause the following: 

1. Bill of Complaint filed 'November 5, 1924 with exhibits and 
affidavits. 

2. Petition of plaintiff filed November 6, 1924 for a restraining 
order. 

3. Motion of defendants filed December 17, 1924 to dismiss bill, 
notice and affidavit. 

4. Answer filed December 17, 1924 to petition for restraining 
order, exhibits and affidavits. 

5. Decree filed February 13, 1925 and notation of appeal and fix¬ 
ing of bond. 

6. Memorandum of filing and approval of supersedeas bond. 

7. Assignments of error. 

8. This designation of record. 

CHAS. H. MERILLAT, 

Attorney for Plaintiff. 


Service of copy of foregoing designation of record acknowledged 
this 17th day of February, 1925. 

M. M. DOYLE, 

S., 

Attorney for Defendants. 
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133 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
132, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript in cause No. 43278 in Equity, wherein Fidelity 
Storage Company, a corporation, is Plaintiff and Frank A. Urice and 
Nellie C. Urice are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof 1 hereunto subscribe mv name and at1i\ 

%/ 

the seal of said Court at the City of Washington, in said District, this 
29th day of May, 1925. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN II. BEACH. 

Clerk, 

By CHAS. B. COFLIN, 

Asst. Clerk. 

EW. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4842. Fidelity Storage Company, a corporation, appellant, vs. 
Frank A. Urice et al. Court of Appeals, District of Columbia. Filed 
Jun. 4, 1925. Henry \Y. Hodges, clerk. 
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IN THE 


Court of Appeals 

of the District of Columbia 


No. 4342. 


FIDELITY STORAGE CO., A CORPORATION, 

Appellant, 


vs. 

FRANK A. URICE AND NELLIE C. URICE, 

Appellees. 


BRIEF OF APPELLEES. 


STATEMENT OF THE CASE. 

The Urices sued the Fidelity Storage Company, owners 
of the Fontanet Apartment, in the Municipal Court for 
damage claimed to have been suffered to furniture and 
wearing apparel because of steam escaping into the Urice 
apartment, the Urices being tenants in the Fontanet 
Apartment House. Plaintiffs in their respective declara¬ 
tions alleged that their apartment together with other 
portions of the building were heated by steam through a 
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central heating plant operated, controlled and managed 
by the defendant company, its agents and employees and 
that the radiators, pipes and appliances were controlled 
by the defendant (p. 60). 

Counsel for the Urices in his opening statement, among 
other things, said that he expected to show that one of 
the employees of the Fidelity Storage Company uncoupled 
the radiators in the Urice apartment (p. 60); that the 
radiators were never coupled up again; that Urice had 
called the attention of the employees of the Storage Com¬ 
pany to the fact several times that these radiators were 
not coupled up and asked that they be coupled up and that 
he, Urice. was promised that they would be coupled up 

(p. 61). 

No surprise was expressed by counsel for the defendant 
at this statement and no statement was made to the Court 
that he was taken by surprise, nor was any continuance 
asked. The trial consumed two days before a jury 
and at no time during the trial did counsel for the de¬ 
fendant claim to have been surprised. The trial lasted 
two days, and was reported by a Court stenographer, 
testimony covering 262 pages, for which the Urices will 
have to pay. 

Plaintiffs’ Case Presented on Two Theories. 

From the statement of the case as appears in appellant's 
brief, it would seem that there was only one question 
before the jury, namely, whether the radiators had been 
disconnected by the employees of the Storage Company. 
This is an incorrect statement of the case. The case was 
presented upon two theories of fact. The first, that 
employees of the Fidelity Storage Company had uncoupled 
the radiators and had failed to connect them up, although 


the matter had been called to the attention of the em¬ 
ployees of the Storage Company a number of times and 
although they had continually promised to connect up the 
radiators. This was one of the grounds on which the 
case went to the jury (p. 64). Some of the witnesses 
claimed that they had never disconnected the radiators 
and did not know that they had been disconnected. 

The other theory upon which the case was presented 
was that if they found that Urice had disconnected the 
radiators in the apartment, but had notified the Storage 
Company thereof and the Storage Company had knowl¬ 
edge thereof and had promised from time to time to con¬ 
nect up the radiators, that the Storage Company was 
liable. In accordance with this theory, the Storage Com¬ 
pany itself asked that the jury be instructed and the jury 
was accordingly instructed (p. 54) if they found from 
the evidence that Urice had disconnected the radiators in 
his apartment and had given no notice thereof to the 
Storage Company, their verdict should be for the Storage 
Company. Along the same line, the Storage Company 
requested, and the prayer was granted, that the jury be 
instructed that if they should find from the evidence that 
the plaintiff disconnected the radiators in his apartment 
and allowed the same to remain disconnected and was in 
the apartment house at the time the steam was turned on, 
it was Urice’s duty to notify the defendant that the radia¬ 
tors were disconnected and that in the absence of such 
notice, or of knowledge from other sources, the Storage 
Company was not guilty of negligence and their verdict 
should be for that Company (p. 54). 

Motion for New Trial. 

The cases were consolidated for trial and a verdict was 
rendered in the case for the plaintiffs. A motion for new 
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trial was filed. This motion for new trial contained the 
usual formal grounds and there was no claim made in the 
motion that the defendant had been taken by surprise or 
that fraud or perjury had been committed. This motion 
was argued and overruled on July 7, 1924, and judgment 
entered that day (p. 55). The case was tried by Mr. 
Bauman, representing the defendant, and the above 
motion was filed by him. 

Motion to Vacate. 

Subsequent to the overruling of the motion, a motion 
to vacate was prepared and filed by Mr. Merillat, who had 
not been present in Court during the trial, and who, of 
course, had had no opportunity to see the witnesses or hear 
them. This motion to vacate, as appellant says (p. 38), 
was based on the ground that the judgment had been ob¬ 
tained by fraud practiced on the Court and fraudulent 
testimony given by each plaintiff and that the defendant 
was surprised at the trial by the testimony of the plaintiffs 
to the effect that the radiators had been disconnected by an 
employee of the defendant Storage Company. 

The false and fraudulent testimony was alleged in the 
motion to consist in the testimony by the Urices that 
Diggs and “Slim” had disconnected radiators in the Urice 
apartment; that Mrs. Urice had made her own dresses; 
that some work had been done for Mrs. Urice by a dress¬ 
maker located on Euclid Street between Thirteenth and 
Fourteenth; that it was very cold in September, prior 
to the time that the apartment had been steamed out; and 
that Mrs. Urice was not on speaking terms with Mrs. 
Chalfonte (p. 38). 

Affidavits in Support of Motion to Vacate. 

In support of this motion to vacate, nine affidavits 
were filed by the defendant. One by David B. Karrick 
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reciting some of the testimony of the trial and reciting 
what the affidavits which he was filing in support of the 
motion contained. An affidavit by Diggs that in April, 
1923, he left his position with the Fidelity Storage Com¬ 
pany and had not been employed by them since (pp. 
41-42). (This was also filed as an exhibit to the Bill, 
pp. 7-8.) Graner filed an affidavit that he once fixed a 
spigot in the Urice apartment and was known as “Skinny,” 
but never as “Slim” (p. 42). (This was also filed as an 
exhibit to the Bill, pp. 10-11.) Pflager filed an affidavit 
that he had investigated and that there were only two 
dressmakers on Fairmont and Euclid Streets between 
Thirteenth and Fourteenth. One of them, Mrs. Brown, 
filed an affidavit; the other, a Mrs. Bowen, had not done 
any dressmaking for four years and had never heard 
of the Urices or done any work for them (p. 43). (Also 
filed as an exhibit to the Bill, p. 11.) The Government 
weather report was filed (pp. 43-44). (This report is 
referred to in the Bill, p. 5.) 

Mrs. Brown, dressmaker, 1357 Euclid Street, filed an 
affidavit to the effect that she never did any sewing for 
Mrs. Urice (p. 39, Par. E). (This was also filed as an 
exhibit to the Bill, p. 13.) Mrs. Elmore filed an affidavit 
to the effect that Mrs. Urice had stated to her that she 
made all her own dresses (p. 39, Par. D). (Also filed as 
exhibit to the Bill, pp. 11-12.) Mrs. Romney filed an 
affidavit that Mrs. Urice stated she had made all her own 
clothes and that Mrs. Urice knew Mrs. Chalfonte and that 
Mrs. Urice had borrowed a cake pan from the latter (p. 
39, Par. D). (Exhibit to the Bill, p. 12.) Mrs. Hicks 
filed an affidavit that she knew Mrs. Urice made all her 
own clothes, except for an occasional dress, bought ready¬ 
made; that she knew that Mrs. Urice knew Mrs. Chal- 
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fonte (p. 39, Par. D). (Also exhibit to the Bill, pp. 
12-13.) 

Affidavits in Opposition to Motion to Vacate. 

Answering these affidavits and controverting them, a 
number of affidavits were filed by the plaintiffs; by Mrs. 
Urice saying that one of her dresses had been made by 
Mme. Briuin, who once lived on Chapin Street between 
Fourteenth and Fifteenth, but she had attempted to locate 
Mme. Bruun, hut the latter had since moved to Ohio 
(also exhibit to Bill, pp. 13-14). Another affidavit was 
filed by the Urices to the effect that Mrs. Hicks had said 
that she had signed her affidavit without realizing the sig¬ 
nificance of her statements, that she, Mrs. Hicks, did not 
know that the dresses referred to in the law suit were 
dresses referred to by her, that she meant to say, Mrs. 
Urice made some of her own dresses (also exhibit to Bill, 
p. 15). 

The Urices also filed affidavits by four different 
ladies, intimate friends of the Urices, who swore that 
Mrs. Urice wore ready-to-wear dresses and knew that she 
had dresses made by dressmakers and knew that some of 
the dresses worn by Mrs. Urice could not have been made 
by Mrs. Urice (also exhibit to Bill, pp. 16-17). An affi¬ 
davit by Barnes that he was janitor of the Fontanet from 
1919 to the summer of 1922 and that under instructions 
from the Manager he always examined radiators in the 
different apartments before turning on the heat and al¬ 
ways notified tenants before the heat was turned on (also 
exhibit to Bill, pp. 17-18). An affidavit by Randall, 
janitor of the Fontanet from 1921 to May, 1923, which 
was to the same effect as that of Barnes (also exhibit 
to Bill, p. 18). 
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An affidavit hv Mrs. Randall that she knew Diggs, 
that during July, 1924, Diggs made certain state¬ 
ments to her concerning the uncoupling of the radiators 
in the Urice apartment before he left the Fontanet Courts; 
that Diggs was working in the spring of 1923 at Fontanet 
Courts; that Diggs stated that he had recently signed an 
affidavit against the Urices for the Storage Company and 
that the statements he made in the affidavit were false and 
fraudulent; that Diggs said that if he told the whole 
truth about the matter of uncoupling the radiators, that 
Harrison, the janitor at Fontanet Courts would be sent 
up and that he would swear to anything to keep Harrison 
out of jail (also exhibit to Bill, p. 8). (Mrs. Randall 
referred to Diggs’ affidavit of July 12, 1924, p. 8.) 

The matter was argued before the Judge, who tried the 
case and who had an opportunity to observe, as well as 
to hear, the witnesses during the course of the trial. The 
argument on this motion to vacate occupied practically 
the entire day and the Judge thereupon took the matter 
under advisement and subsecjuently overruled the motion. 

Petition for Writ of Error. 

Thereupon the Storage Company filed a petition for 
writ of error to this Honorable Court, assigning as 
error, failure of the Court below to give certain instruc¬ 
tions to the jury and also that “the Court erred on the 
showing made during the term of false statements made 
by plaintiffs in material matters as to which they could not 
be mistaken in not vacating the judgment and ordering a 
new trial” (p. 58, Par. 4). In the petition for writ of 
error, the petitioner set out in substance each one of the 
affidavits, which had been filed in the Municipal Court 
with the motion to vacate (pp. 55-56). The petitioner also 


10 


set out in substance the Weather Bureau report which had 
also been filed with the motion to vacate in the lower 
Court (pp. 54-55, par. 5). It also set out the substance of 
the plaintiff's (the respondents herein) contrary affidavits 
filed below (pp. 56-57). With this petition for writ of 
error, the petitioner filed a memorandum brief and the en¬ 
tire argument in the brief, except for one paragraph, was 
devoted to the question of power of the trial judge to 
vacate a judgment for fraud, deceit and surprise and to 
the argument that the trial judge erred in not granting 
the motion to vacate for fraud (pp. 58-59-60). 

Bill of Complaint. 

Petition for writ of error was denied by this Honorable 
Court on the 22nd day of October, 1924. On the 4th day 
of November, 1924, a Bill of Complaint, upon which this 
appeal is taken, was filed in the Equity Court below. This 
Bill was based wholly and entirely upon matters and 
things previously passed upon by the Municipal Court in 
the hearing of the motion for a new trial and the motion 
to vacate the judgment, the motion to vacate the judg¬ 
ment setting forth substantially what is alleged in the 
Bill. The Bill of Complaint was based wholly and entirely 
upon things previously passed upon by the Court of 
Appeals, the petition for writ of error having been based 
upon substantially the same grounds as set forth in the 
Bill, namely surprise, fraud, perjury and deceit. 

Affidavits Filed as Exhibits to Bill. 

With the Bill of Complaint in the lower Court, the 
petitioner filed as exhibits, copies of all but two of the 
affidavits which had been filed in the Municipal Court on 
the motion to vacate. In addition to this, it filed several 
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new affidavits, one of these is an affidavit by Diggs, the 
colored janitor (p. 9) dated the 3rd day of November, 
1924, in which he says that he worked until the 18th day 
of April, 1923, for the Storage Company and denies that 
he ever uncoupled any radiators for the Urices. This 
adds no new matter, however, as this was the substance 
of his affidavit filed with the motion to vacate (pp. 7-8). 
(Urice testified (p. 32) that Diggs had uncoupled the 
radiators in the spring of 1923, either during April or 
May and the ones in the bedroom had been disconnected 
(by Slim) in July or August, during the summer of 
1923.) Two affidavits were fded by Diggs’ grand¬ 
father and grandmother, respectively, to the effect that 
Diggs had left the Storage Company in April and had 
spent the month of May with them in Maryland. Both 
of these affidavits are cumulative to Diggs’ affidavit and 
both are phrased exactly alike (pp. 9-10). Affidavits 
were filed by Gant and Harris, cumulative to Diggs’ affi¬ 
davit, to the effect that Diggs left the employ of the 
Storage Company about the 18th of April (p. 25). Both 
of these affidavits were worded exactly alike and the 
notary in both affidavits is James L. Karrick, Jr., the son 
of the President of the defendant corporation. In fact, 
the said Kar ck acted as a notary to fourteen of the 
affidavits. 

The new affidavit of Mr. Chalfonte filed with the 
Bill of Complaint alleges that the Urices were for 
a long time intimate with and close friends of Mrs. 
Chalfonte and also referred to a cake pan, which 
was alleged, had been borrowed from Mrs. Chal¬ 
fonte by Mrs. Urice. The question of friendship and 
intimacy between Mrs. Urice and Mrs. Chalfonte was dis- 
cussed and disputed in the trial of the cause in the 
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Municipal Court and was also the subject matter of affi¬ 
davits filed in connection with the motion to vacate. The 
question of borrowing the cake pan was also the subject 
matter of affidavits filed in connection with the motion 
to vacate in the Municipal Court. These matters were 
considered and passed upon by the Court, who had seen 
the witnesses in the actual trial of the cause and the 
motion to vacate was overruled. The affidavit of Kath¬ 
erine Hell, filed with the Bill, is cumulative in regard to 
the cake pan. 

The affidavits of Miss Lanham, Miss Parlin and Miss 
Pearson, each of the affidavits being worded exactly 
alike and the notary in each case being James L Karrick, 
Jr., the son of the President of the Fidelity Storage Com¬ 
pany, state that Mrs. Chalfonte and Mrs. Urice had 
been frequently seen together in conversation in the lobby 
of the hotel. All these are merely cumulative on the same 
subject matter, which was before the Municipal Court on 
the motion to vacate and which was before the Court of 
Appeals on a petition for writ of error. 

Indeed, Mrs. Urice herself did not deny that she had 
previously been friendly with Mrs. Chalfonte. She said 
that she stopped speaking to Mrs. Chalfonte after her 
husband had forbade her to speak to her, sometime in 
September, 1923 (p. 53). (This would infer that they 
had been friendly before and had conversed together pre¬ 
viously. ) The affidavit of \Ym. P. Boyer is merely a state¬ 
ment of opinion and is not properly admissible as an 
exhibit. The affidavit of Ulysses G. Wallace relates en¬ 
tirely to matters, which were heard in the actual trial of 
the case and which was the subject matter of affidavits 
before the Municipal Court on a motion to vacate. 
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Your respondent filed a motion to dismiss the Bill and 
filed as exhibit to the motion the defendant’s motion for 
new trial, defendant’s motion to vacate, the affidavits filed 
in support thereof and contrary thereto, and also the de¬ 
fendant’s petition for writ of error and brief in support 
thereof and plaintiff’s answer thereto and the affidavits 
accompanying said answer. 

The motion was duly set down for argument and a 
decree was passed dismissing the Bill. 

ARGUMENT. 

This very case shows how healthy is the rule of the 
law that translated freely, reads: It is to the interest of 
the Commonwealth that there be an end to litigation. 

The appeal at present before the Court represents the 
fifth time in which the appellant has made an attempt to 
have a new hearing. First, on the motion for new trial; 
second, on the motion to vacate; third, on the petition for 
writ of error; fourth, on the Bill to vacate and annul the 
judgment, and fifth, its appeal here. 

Mr. Urice lost his furniture and most of Mrs. Urice’s 
wearing apparel was destroyed. In order to effect a quick 
recovery, suit was brought in the Municipal Court, al¬ 
though the claim was re'ally much larger and the judg¬ 
ment in the consolidated case of One Thousand ($1,000) 
Dollars was awarded. This judgment was handed down 
on the 7th day of July, 1924. Since that time they have 
had to appear twice in Municipal Court, once in the Su¬ 
preme Court of the District of Columbia and twice in this 
Court to sustain the judgment. Not only have they been 
delayed in recovering the damage to which they are en¬ 
titled to, but they have also been put to a very considerable 
expense. 
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Equity Intervenes Only When There Is Extrinsic 

Fraud. 

Even if the statements contained in the Bill were true, 
namely that the Urices had practiced fraud, perjury and 
deceit (and this the Urices vehemently deny), still, under 
the settled law, the appellant would not he entitled to have 
the judgment in the Municipal Court set aside, for the 
Bill itself shows that no extrinsic fraud had i>een com¬ 
mitted and the general rule is that, unless the fraud is 
extrinsic, the judgment will not be set aside. 

“The doctrine is equally well settled that the Court 
will not set aside a judgment because it was on a 
fraudulent instrument or perjured evidence or for 
any matter, which was actually presented and con¬ 
sidered in the judgment assailed.” 

U. S. v. Throckmorton, 98 U. S. 61. 

The above case is the leading case on the subject, and 
after reviewing the authorities, it follows the general 
settled doctrine that judgments can only be impeached for 
collateral fraud, that is to sav, such as keeping adversary’s 
witnesses from Court, taking the judgment after agree¬ 
ment to compromise and cases of that type. The Court, 
in the course of its decision, said further, 

“There are no maxims of the law more firmly 
established or of more value in the administration of 
justice than the two which are designed to prevent 
repeated litigation, between the same parties in re¬ 
gard to the same subject of controversy, namely: 
Interest, reipublicae ut sit finis litium and Nemo bis 
vexari pro una et eadem causa.” 
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This case was followed and approved by the Supreme 
Court in 1922, by an opinion of Chief Justice Taft in 
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Toledo Company v. Computing Company, 261 U. S. 399: 
The Chief Justice made a review of a number of cases 
and came to the same conclusion as the Throckmorton 
case, citing with approval the maxim of the law previously 
referred to. 


Litigation Must Have an End. 

“That a former judgment or decree may be set 
aside and annulled for some frauds there can be no 
question but it must be a fraud extrinsic or collateral 
to the question examined and determined in the 
action and we think it is settled beyond controversy 
that a decree will not be vacated merely because it 
was obtained by forged documents or perjured testi¬ 
mony. The reason of the rule is that there must be 
an end to litigation when parties have once sub¬ 
mitted a matter.” 

Pico v. Cohn, 91 Calif. 129. 

“It is not enough to allege and prove that false 
testimony was in fact heard at the time the former 
decree was pronounced. If such was the general 
rule, it would lead to the most disastrous results and 
many decrees much older than this could be set aside. 
There must be some fraud alleged and proved in the 
procuring of the decree itself before a Court of 
Equity will interfere to set aside a decree on that 
ground.” 

Boyden v. Reed, 55 Ill. 644. 

This case just cited is cited by appellant, page 27, of 
his brief to support his position. 

In the case of 

Lez'erton v. Albert, 116 Md. 256, 36 LRA (NS) 991, 

which is strikingly similar to the instant one, a motion to 
strike out the judgment after verdict had been filed and 
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overruled. This motion to strike was based on fraud 
alleging a conspiracy between witnesses to obtain perjured 
testimony and that the judgment was contrary to good 
conscience and equity. Subsequently to the overruling of 
the motion, the defendant, just as in this case, filed a Bill 
in Equity to set aside the judgment and he prayed for 
substantially the same relief as set up in his motion to 
strike out judgment. The Court dismissed the Bill, say¬ 
ing that the trial judge had heard all the testimony and 
that the defendant had had his day in Court. 

In the course of the Court’s decision, it quoted from 
the case of 

Tcllford v. Burkerhoff, 163 Ill. 439. 

“A Bill in Equity to stay proceedings at law after 
judgment is always examined with jealous scrutiny. 
The general rule is that no relief will be granted 
where the matter upon which the claim to relief is 
founded was litigated in the original action. Ac¬ 
cordingly where a party moves for a new trial and 
fails, he cannot then upon the same facts apply to 
the same judge for an injunction and retry his case 
in Equity, nor will a court of Equity as a general 
rule set aside a judgment because it is founded upon 
perjured testimony.” 

Principle an Old One. 

The principle and the distinction between setting aside 
for extrinsic fraud and refusing to set aside for intrinsic 
fraud was laid down as early as 1702. In Tovey v. 
Young , Pr. Ch. 193 ; to the same effect, Bateman v. Willoe, 
1 Scho. and Lef. 201. 

The Throckmorton case on page 68 refers to and 
adopts the principle as outlined in Greene v. Greene , 2 
Gray (Mass.) 361, quoting from that case: 
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“The maxim that fraud vitiates every proceeding 
must be taken like other general maxims, to apply to 
cases where proof of fraud is admissible. But where 
the same matter has been actually tried or so in issue 
that it might have been tried, it is not again admis¬ 
sible; the party is estopped to set up such fraud, 
because the judgment is the highest evidence and 
cannot be contradicted.” 

The Doctrine an Established One. 

Continuing, the Supreme Court says in the Throckmorton 
case, 

“We think these decisions establish the doctrine 
on which we decide the present case; namely, that 
the acts for which a Court of Equity will on account 
of fraud set aside or annul a judgment or decree 
between the same parties, rendered by a Court of 
competent jurisdiction, have relation to frauds ex¬ 
trinsic or collateral, to the matter tried by the first 
Court and not to a fraud in the matter on which the 
decree was rendered.” 

“That the mischief of retrying every case in which 
the judgment or decree rendered or false testimony 
given by perjured witnesses or on contracts or docu¬ 
ments, whose genuineness or validity was in issue, 
and which are afterwards ascertained to be forged 
or fraud, would be greater by reason of the endless 
nature of the strife than any compensation arising 
from doing justice in individual cases.” 

Maryland Steel Co. v. Marney. 

The appellant has several times cited the case of Mary¬ 
land Steel Company v. Morney 91 Md. 360, and on page 
31 of its brief, counsel for appellant invites attention of 
the Court to the case and says that the judgment was set 
aside. The statement is incorrect. Indeed, the very case 
sustains the position of this respondent. The judgment 
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was not set aside Marney sued the Steel Company for 
injuries sustained while in its employ and Marney ob¬ 
tained a judgment in his favor for $15,000.00. Motion 
for new trial was overruled. The defendant appealed and 
the Maryland Court of Appeals affirmed the judgment 
of the lower Court. The Steel Company later made a 
motion to strike out the judgment in the lower Court 
and on the same day filed a Bill to restrain collection of 
the judgment. The motion to strike out the judgment 
was overruled; the Bill was dismissed on motion. 

The Bill alleged that it had come to the plaintiff’s 
knowledge that there was a conspiracy on the part of the 
witnesses for the plaintiff; that the plaintiff had promised 
certain of the witnesses in the event that they would give 
false testimony favorable to him to pay them a certain 
sum of money; and that the witnesses had given false 
testimony. Although this matter was alleged in the 
Bill, the Maryland Court of Appeals refused to set aside 
the judgment, dismissing the Bill. 

Boyden v. Reed. 

The case of Boyden v. Reed, 55 Ill. 464, is cited by 
appellant in its brief on page 27, to support the statement 
of law, “A decree obtained by fraud may be imj)eached 
by original bill.” 

As a matter of fact, the Supreme Court of Illinois re¬ 
versed the lower Court which had set aside a decree. A 
Bill of Review had been filed alleging that the successful 
party had induced witnesses to give perjured testimony in 
his favor and that the witnesses now state that they had 
perjured themselves. The lower Court set aside the de¬ 
cree. The Appellate Court reversed the lower Court and 
held that the original decree should stand. A quotation 
from this case is given in our brief at page 15. 
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Cates Cited By Appellant Sustain Position of 

Appellees. 

Most of the cases cited by the appellant in favor of his 
position are cases in which there was extrinsic fraud 
involved, as will appear from the following discussion. 

Batidoti v. Beecher , 3 Clark and Fin. 479. 

(Page 26, Appellant’s brief.) 

There was collusion between a life tenant and a mort¬ 
gagee and rights of infants were involved and some of 
these infant defendants were not mentioned in the suit. 
The Court held that this was extrinsic fraud and that the 
lower Court had no jurisdiction. 

Manat on v. Moleszvorth, 1 Eden 25. 

(Page 26, Appellant’s brief.) 

The executor sold land to satisfy debts when there was 
sufficient personalty to satisfy. The executor committed 
this fraud to defeat vested interest of certain heirs in the 
real estate. The Court said that this was extrinsic fraud. 

Ogden v. Larrabee, 57 Ill. 400. 

(Page ?7, Appellant’s brief.) 

Land w r as sold to third person by the owner thereof 
during the existence of a prior contract of sale which the 
owner had entered into. The Court held that the sale of 
the property to third person acted as a recission of the 
contract and gave former holder of the same no right in 
the contract and that any judgment obtained in Court 
based on said contract w r as fraudulent and the judgment 
was set aside. The owner’s suit was based on the ques¬ 
tion as to whether a trustee could buy in lands himself. 
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The suit was filed by the administrator of the decedent 
against defendant as a trustee for the decedent. 

Vcnnum v. Dazns, 35 Ill. 568. 

(Page 27, Appellant’s brief.) 

In this case, Hiram Yennum had purchased an interest 
in a partnership and without his knowledge or consent, one 
of the partners had signed the partnership name to a note. 
The partnership was later dissolved, suit was brought 
against the partnership, but Hiram thought this concerned 
some debts, which they honestly owed and did not know 
that he was being sued on this note. He did not defend. 
When he learned the true nature of the suit, he brought 
a Bill to vacate execution. The Court held the judgment 
so obtained against Hiram was without his knowledge and 
set it aside. 

Biggins v. Brockman, 63 Ill. 320. 

(Page 27, Appellant’s brief.) 

Judgment was set aside because of the fact that the 
trustee had bought in property under a sale, the sheriff 
having announced at the auction sale that he would sell 
the land subject to the trust. The Trustee, however, had 
satisfied the trust note and bought the same for himself 
at far less than the property was worth. This, of course, 
was extrinsic fraud. The Court found also that one of 
the defendants had not been served personally, and that 
the wife’s separate property had by the judgment been 
made subject to the payment of her husband’s debts. 

Hogg v. Link, 90 Ind. 356. 

(Page 27, Appellant’s brief.) 

A sold land to B in fee simple in December, 1866. At 
the time the land was sold C had a judgment against A 
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for balance of note due. By agreement, in 1865, before 
the sale to B, the judgment of C was fully satisfied and 
discharged. After making this agreement, C alone and 
without the knowledge of A or C’s attorney caused judg¬ 
ment to be entered against A. This judgment was set 
aside on the ground that fraud was used in obtaining the 
judgment. The Court said that a judgment could not be 
attacked for fraud concerning questions, which were liti¬ 
gated at the trial, but that the fraud here perpetrated was 
used in obtaining the judgment. Manifestly, this is ex¬ 
trinsic fraud. The Court also stated that the plaintiff in 
the cause was a stranger to the original suit and gave this 
as one of the grounds of its judgment and said “a judg¬ 
ment of a Court having jurisdiction is conclusive of the 
issue involved as between the partner and their privies.” 

Mandeville v. Reynolds , 68 N. Y. 543. 

(Page 27, Appellant’s brief.) 

A judgment was set aside because of the fraud of the 
attorney for the judgment owner in which the attorney 
without knowledge or consent of his client had entered 
satisfaction of the judgment. Here again we have ex¬ 
trinsic fraud. 

Rust v. Ware, 6 Grattan 50. 

(Page 27, Appellant’s brief.) 

The judgment involved was at law against partners, 
one of whom had not been served. The defendant applied 
for an injunction to restrain execution on the judgment. 
The Court restrained execution of the judgment here on 
the ground that it was properly a suit in accounting and 
that the proceedings in a law Court were not flexible 
enough to try such cases. 
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Appellees Deny Fraud or Perjury. 

The facts have been gone into in considerable detail in 
this brief in order that the Court may appreciate that the 
fraud, which the appellant alleges took place in this case 
(the appellees deny there was any fraud or perjured testi¬ 
mony on their side) was intrinsic fraud and therefore 
could only he attacked under modern procedure by a mo¬ 
tion for a new trial, that is to sav, the matters which are 
complained of by the appellant had been in litigation in the 
Municipal Court and were before the Court and testimony 
was given pro and con in regard thereto. 

Your respondents deny that there was any fraud or 
perjury on their side of the case, but even if there was 
perjured testimony as alleged in plaintiff’s bill, the cita¬ 
tions of authorities heretofore given by apj>ellecs show that 
in cases of that kind. Equity Court will not interfere. In 
fact, this is nothing more than an attempt by the appellant 
to have a new trial. A case which will aid in throwing 
some light on the subject is that of 

Maudes v. Midgett, 49 App. D. C. 139. 

“Error is assigned in the refusal of the Court to 
grant a new trial because of certain alleged newly 
discovered evidence. An examination of the affi¬ 
davits in support of this motion discloses that what 
is referred to as the newly discovered evidence is 
largely cumulative of evidence adduced at the trial 
and passed upon by the jury. But aside from this, 
the settled rule of the Federal Court is that the re¬ 
fusal of a trial Court to grant a new trial because of 
newly discovered evidence will not be disturbed ex¬ 
cept in a case where there is a manifest abuse of dis¬ 
cretion and no such case is presented in this instance.” 
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Appellees Deny Surprise. 

No cases have been cited by the appellant showing that 
a case should be set aside because of surprise. However, 
it would be impossible for the appellant to have been sur¬ 
prised as the statement of the case shows that Urice as 
soon as he returned to his apartment and saw what oc- 
cured, claimed that the employees of the Fidelity Storage 
Company had disconnected the radiators. Counsel for 
Urice, in his opening statement, made the same claim. No 
surprise was expressed then nor in the motion for new 
trial was any such ground alleged. 

Let us assume that this Court would remand the case 
for trial. Mr. Urice would testify as he testified below 
that he didn’t remember the exact date, that Diggs had 
disconnected the radiators in April or May, as w r ell as he 
remembers. Diggs would testify, according to his affi¬ 
davit, that he worked for the Storage Company until the 
18th of April. Would not the jury still have the same 
question before it with Diggs denying that he discon¬ 
nected the radiators and Urice and his wife testifying 
that he did? 

New Affidavits Filed With Bill. 

Reviewing the so-called new affidavits filed with the 
Bill of Complaint, as appears from the statement of the 
case in this brief, there was nothing new offered, the 
subject matter of the affidavits was exactly the same as 
the subject matter of the affidavits presented to the 
Municipal Court on the motion to vacate, in fact, the 
affidavits exhibited cover matters concerning which testi¬ 
mony was given pro and con in the actual trial in the 
Municipal Court. There was therefore nothing new 
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offered to the Equity Court and nothing for the Court to 
pass upon. 

Appellant's Fifth Attempt to Obtain a New Trial 

As said before, this is simply the fifth attempt to have 
a new trial and the Courts of Equity cannot he used for 
this purpose. It is an attempt upon the part of an ap¬ 
pellant of means to wear out the respondents here with 
continuous litigation, the respondents who had filed their 
proceeding in the Municipal Court naming a sum in 
damages much less than they were entitled to in order that 
they would have a speedier conclusion to their case and 
recover damages more quickly. 

An Angle on Appellant's Position 

A very good angle on the appellant’s view of this case 
is given by the following situation as appears from the 
record. Mr. Urice had testified that certain of 
the radiators in the bedroom had been uncoupled in 
August by a man named “Slim.” In the motion to vacate 
and in the petition for writ of error, it was claimed that 
this was another of Urice’s false statements. However, 
in Pfiager’s affidavit (p. 27), which was filed as an ex¬ 
hibit with the Bill in Equity, he says that for a long time 
he believed “Slim” to be an invention of Mr. Urice, but 
now finds that there was such a person, who worked for 
the Fontanet apartment, whom Urice called “Slim.” This 
man was Wallace, who filed an affidavit (p. 24). 

Janitor Says He Will Have to Burn Urices Out. 

The respondents here had suffered severe damages and 
made an honest and truthful presentation of their case to 
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the Municipal Court. The case was tried to a jury, Urice’s 
veracity and the veracity of his wife was attacked before 
that jury, and the jury, who had an opportunity to see all 
the witnesses and observe their demeanor and to pass 
upon their credibility, decided in favor of the Urices. 

This is shown very significantly by the testimony of 
Mr. Urice in the Municipal Court, which was not denied 
by any of defendant’s witnesses. Urice testified (p. 63) 
that after he had been steamed out, he had heard a con¬ 
versation between Harrison (Harrison was the janitor at 
Fontanet and was present as a witness for the Company 
in Court) and a boy on the roof of the apartment house 
immediately over the roof of Urice apartment. That he 
saw Harrison, recognized him and knew it was he talking. 
The little boy said, “You will punch a hole in the roof 
and go down in the Urice apartment—That don’t make 
any difference, I don’t care.” Then Harrison said, “I 
tried to steam them out, I tried to drown them out and 
then I guess the next time in order to get them out, I will 
have to burn them out.’’ And now the appellant is trying 
to litigate them out. 


Case Fought Over a Year in Three Courts. 

It is respectfully submitted that there was a full and 
fair trial below, the case was justly and fairly tried. 
There was absolutely no false testimony of any kind 
offered upon the part of the plaintiffs. The defendant lost 
as it should have lost. The plaintiffs were entitled to 
judgment. The amount sued on in the consolidated case 
was $2,000.00 and the damages awarded were far less 
than that to which the plaintiffs were entitled. 

A grievous and substantial injury would be done to the 
plaintiffs, who have fought this case over a year in three 



26 

different Courts to obtain what a jury said they were 
rightfully entitled to, if the contention of appellant was 
sustained. The respondents respectfully submit that the 
judgment of the lower Court dismissing the Bill should 
be affirmed. * 

Michael M. Doyle, 
Frederick A. Thuee, 

Attorneys for Appellees. 
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